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Foreword of the Head of the Institution, Advocate of the Principle of Equality

2018 was the second full operational year of the Advocate of the Principle of Equality as an independent
body. This was a year of several milestones i both within and outside the new body. We began the year
with a slightly increased budget (EUR 500,000), which allowed us to primarily focus on setting up the
full infrastructure of the institution (premises, IT system, etc.) and human resource growth (hiring new
employees).

On 25 May 2018, we started operating as a fully independent body, as the Ministry of Labour, Family,
Social Affairs and Equal Opportunities stopped providing administrative and technical assistance on this
date. Thus, in the second part of the year, we met all requirements and started carrying out all the tasks
necessary for legal and effective functioning of the body, completely independently.

In June 2018, the European Commission issued recommendations to EU member states regarding the
requirements and standards for work of equality bodies. These recommendations clearly list the tasks
that equality bodies 1 such as the Slovenian Advocate of the Principle of Equality i must undertake, as
well as the necessary requirements. On this basis, the Advocate has prepared an action plan and a
financial plan, which represented a starting point for the revised budget for 2019. The new government
listened to the arguments of the Advocate, and was one of the first in the European Union to implement
the recommendations of the European Commission. This is undoubtedly a good sign. The significant
increase of our budget for 2019 (EUR 1,100,000 annually) compared to the previous budget follows EU
recommendations, and provides a good opportunity to complete the process of establishing the new
institution. Such a decisive step towards supporting institutional protection from discrimination has not,
and will not, remain unnoticed in Brussels.

If many important decisions were made regarding infrastructure and human resources in the first half of
2018, the results were already noticeable in the second half in the scope and quality of work. By the end
of 2018, we completed most of our backlog. We completed most reported cases from the period before
the establishment of the new body and its first year of operations, as well as half of the cases reported
in 2018.

This Report presents activities of providing counsel and support, as well as consideration of
discrimination complaints by individuals. Regarding these tasks, the body provides advice and
assistance to those who are i or believe they are i victims of discrimination. We are already seeing the
first successfully resolved cases, with perpetrators accepting our explanations and warnings, and
eliminating discrimination. There are still some challenges ahead. The Counc i | of Eur
Commission against Racism and Intolerance (ECRI) has studied the situation in Slovenia in the previous
year, and will issue a report in June of this year. This report will show how this international institution
assesses the state of protection from discrimination in Slovenia. As our experience so far shows,
Slovenia does not yet have a sufficiently effective system for sanctioning those that, despite warnings,
do not abandon their contentious practices.

The applicable national legislation on the prevention and discrimination investigation states that the
Advocate determines the existence of discrimination and issues a warning to the perpetrator, while
inspectorates act as offence authorities. Our practice so far has shown that there are not enough
inspectorates for all areas where discrimination occurs. We need a fundamental and multidisciplinary
deliberation on how to upgrade our existing system, to make it more effective and transparent, also from
the perspective of potential persons reporting rights violations, as our organisation was, ultimately,
established for them.

Although sanctioning perpetrators of gross violations in individual cases in accordance with the
experience of other European countries makes sense, it is not sufficient to achieve broader societal
change in the area of discrimination prevention. A more tolerant society and environment, where
everyone i regardless of their personal circumstances and related special characteristics i feels equal,
respected and included, can not be created only by sanctions. All parties in societal structure must be
constantly encouraged. Using clear explanations of the problem of discrimination, we must repeatedly
call on and invite people to avoid discriminating against others.

These efforts also include various forms of awareness-raising for the general public and particular public
segments, including public events often targeted at specific target groups. This year, the Advocate
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started making trips across Slovenia, meeting representatives of local communities, economic, social
and related institutions, non-governmental organisations, and other agents of social life on the local
level. We prepared an educational leaflet to inform the general public and promote dialogue on the
problem of discrimination.

In meeting with the highest representatives of the government, the Advocate presents discrimination-
related issues and warns of the challenges he faces, both from a legal and practical perspective. The
current government expresses an adequate level of understanding and support for the area of work of
the Advocate and the needs of the institution. Per our initiative, ministries appointed contact persons in
charge of monitoring the issue of discrimination, ensuring constant contact with our experts, who provide
regular explanations and consultations to ministries in reviewing situations and preparing and
implementing measures. Thus, the government can contribute to the prevention of discrimination on the
systemic level and promote the enforcement of the principle of equality in practice.

In the previous year, we continued our working meetings with various representative of civil society and
groups directly affected by discrimination. Dialogue is the foundation of a relationship, and a good
relationship is the starting point of good cooperation. What is true for government institutions, is also
true for non-governmental organisations: progress is only possible if as many people as possible strive
together for the common goal. The Report was designed to present the work performed in all three main
departments of the institutions: in providing counsel and assistance to individuals, in decision-making
processes and all activities undertaken in cooperation with non-governmental, local, governmental,
national and international organisations. In the chapter on the consulting activities of the Advocate, the
Report presents the work invested into providing consultations, as well as the scope of use and the
results of these activities. In the systemic part, the Report follows the same logic, describing the work
invested into preparing meetings, as well as the description of effects of this segment of Advocates
activities.

The body regularly monitors and implements most up-to-date European practices in its area of activity.
This year, the Report includes EU recommendations for activities of equality bodies, and two special
international reports on ethnic minorities and disability. By publishing translations of these documents,
we wish to share, in the Slovenian setting, the material showing the analysis of circumstances in
Slovenia as seen by others, from the outside. For every step forward, even in this area, it is essential
that we look into a mirror now and then, and face what this look from the outside tells us. (How do other
see us?) Only when we notice and identify something as a problem, can we begin thinking together
about solutions and long-term changes that could prevent such problems.

The translation of the report by the United Nations Special Rapporteur on minority issues highlights,
among other issues, the importance of gathering data on minorities. Without such data, which represents
an unavoidable step towards analysing the circumstances and defining the problems, it is not possible
to plan and implement effective measures for their resolution. An opportunity for establishing the
framework for data collection on equality has presented itself in adopting the new Personal Data
Protection Act (PDPA).

The second international document represents the translation of the Concluding Observations of the UN
Committee on the Rights of Persons with Disabilities regarding the initial Slovenian report on
implementation of the Convention on the Rights of Persons with Disabilities (CRPD). These
observations also indicate the need for changes of the existing system, including a change of
understanding of the concept of disability and its scope.

Slovenia is therefore facing many challenges in terms of protection against discrimination. If it responds
appropriately and comprehensively, implementing the necessary creative adjustments, it will once again
catch up to the most developed states, which have recognised equality as the key factor of social
development.

| would like to thank my dedicated team and everyone who worked with us in 2018.
Miha Lobnik
HEAD OF THE INSTITUTION, ADVOCATE

OF THE PRINCIPLE OF EQUALITY
Ljubljana, April 2019
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INTRODUCTION

1 INTRODUCTION

1.1 Establishment and development of the body

Legal basis

On 21 April 2016, the National Assembly of the Republic of Slovenia adopted the Protection Against
Discrimination Act (PADA), which represents the legal basis for the formation of an independent public
authority, Advocate of the Principle of Equality (hereinafter: Advocate). With this regulation, Slovenia
took a step closer to fulfilling the requirements of the EU acquis. For non-compliance with EU directives
on equality before the adoption of PADA, formal proceedings were initiated against the Republic of
Slovenia for violation of the EU acquis (violation no. 2014/2093). PADA, the adoption of which resolved
the violation, entered into force on 24 May 2016.

Formal establishment of the body

The first Head of the Institution for the Advocate of the Principle of Equality (hereinafter: Head of the
Institution) of the new body was elected by the National Assembly on 25 October 2016. In October 2016,
the handover and a review of documentation of the previous advocate i under a different mandate, in
accordance with the Implementation of the Principle of Equal Treatment Act Y(IPETA), and acting within
the framework of the Ministry of Labour, Family, Social Affairs and Equal Opportunities (MLFSAEO) 1
was carried out. In November 2016, the formal establishment and registration procedures for the new
body were started (registration number, tax ID number, seal, etc.). On 1 January 2017, the Advocate
became a direct budget user; however, basic conditions for independent operation had not yet been
established at that time.

Spatial conditions

The Head of the Institution Miha Lobnik started his work in October 2016 in one of the offices of
MLFSAEOQO at Kotnikova 28 in Ljubljana. Between December 2016 and October 2017, the Head of the
Institution and the first employees worked in two offices of MLFSAEO. A year after the election of the
Advocate in the National Assembly, on October 2017, the body and its employees finally moved into

independently | eased premises at Gelezna cesta 16

Financial conditions

In 2017, only EUR 200,000 of budgetary resources were allocated to the Advocate for its activities. Mid-
year, the government of the Republic of Slovenia (hereinafter: Government) allocated an additional EUR
50,000 for the lease of independent premises. For establishment of the body and operation in the first
independent budget year of 2017, the Advocate used a total of EUR 225,352 of budgetary resources.
In spring 2017, the Advocate prepared the first independent, phased, substantive and financial plan for
2018 and 2019. The goal of the financial plan was to ensure appropriate organisational structure that
would facilitate wider, legally projected effects of operation of such a body. For carrying out the minimal
scope of legally defined duties and tasks in 2018, the Advocate projected a financial plan in the amount
of EUR 1,110,000. With the budget changes, the Ministry of Finance allocated less than half of the
necessary resources for 2018 to the Advocate i only EUR 500,000. In the second year of operation, the
Advocate used a total of EUR 497,830 of budgetary resources for establishment and operation of the
body. With the revised budget for 2019, the Advocate was allocated EUR 1,100,000, based on the
presented action plan for 2019. With partial temporary suspension and transfer of certain programme

activities to 2020, the above amount is currently in line with the Advocat eds substanti

plan for 2019.
Human resource conditions

On 31 December, the Advocate of the Principle of Equality only employed one person i the Head of the
Institution. A year later, on 31 December 2017, the body had seven employees in addition to the Head

1 Official Gazette of the Republic of Slovenia, no. 93/07 i official consolidated text
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of the Institution, which included three trainees. On 25 May 2018, in accordance with Article 50 of PADA,
MLFSAEOQO ceased providing administrative and technical support to the Advocate. This provided the
new body at MLFSAEO with 19 authorised persons with various duties (administration, financial
management, budget, informatics, human resources, legal services). On 25 May 2018, the Advocate
became responsible for ensuring suitable human resources and infrastructure for independent
operation, which meant establishing its own independent secretariat, main office, human resources,
financial and budgetary services, as well as transitioning to an independent IT operation. This was a
comprehensive process for establishing independent operation of the entire body, which was completed
towards the end of 2018. At that time, the installation of its own IT system was completed, which included
a transfer of databases. After two years of operation, on 31 December 2018, the Advocate employed
16 people in addition to the Head of the Institution, which included one trainee.

Rules of Procedure

The process for drafting the Rules of Procedure began on March 2017, immediately after the first
employee was hired. Due to some unclear statutory provisions, the Advocate included MLFSAEQ in this
process, and remained in constant dialogue on the topic of the Rules of Procedure and enforcement of
PADA with the Ministry of Justice (MoJ) and the Ministry of Public Administration (MoPA). The above
ministries have actively collaborated, along with MLFSAEO, in the adoption of PADA. Internal
harmonisation of the Rules of Procedure, in accordance with individual positions of legal experts and
guidelines of the Council o fagaiisti Raocigmeaddsintoenance (EE@R4),n
was conducted in 2018. In accordance with Article 32, paragraph 3, of PADA, the Advocate adopted the
Rules of Procedure on 7 February 2019, which became effective on 16 February 2019.

1.2 Significant and substantive changes of the body in 2018

Protection against discrimination 1 as defined by PADA i is one of the basic human rights, based on
Article 14 of the Constitution of the Republic of Slovenia2. For enforcing this right in accordance with
PADA, the role of the institution of the Advocate of the Principle of Equality as an independent
public authority is essential. The Advocate provides independent assistance to victims of
discrimination, conducts independent studies, research and analyses, and ensures awareness-raising
and information for the general public and special public segments. Furthermore, it publishes
independent reports and issues recommendations regarding discrimination, and cooperates with
related European institutions and European Union (EU) bodies.

By resolving received discrimination complaints from persons discriminated against, the Advocate
helps identify violations and eliminate various forms of discrimination. This activity also contributes to
raising the general public awareness. The Advocate also raises awareness and informs the expert
and general public by conducting studies. Its reports are published on its website, and presented
to the public at round table discussions, consultations, conferences, and at other events. With its
activities, it contributes to strengthening of awareness on the importance of promoting equality and
protection against discrimination, as well as increased public recognition of this subject.

In 2018, the Advocate fulfilled its legally defined tasks. The body was less active in areas where, due to
the current phase of establishment and insuffici ent f i nanci al and human
completed in full. When the new body was being established in 2018, the Advocate focused primarily
on two aspects: ensuring administrative and technical independence and independent
infrastructure, and ensuring responsive investigation of individual discrimination complaints. All
this had to be done with concurrent elimination of backlog from 2012 onwards, which was passed
to the Advocate from the previous, advocate before the new body was established, in accordance with
PADA. In parallel with these priority tasks, the Advocate was also active within the framework of
systemic work, i.e. promoting equality and preventing discrimination.

2 Official Gazette of the Republic of Slovenia, no. 33/91-l, 42/97 i UZS68, 66/00 i1 UZ80, 24/03 7 UZ3a, 47, 68,
69/04 7 UZ14, 69/047 Uz43, 69/04 1 UZ50, 68/061 UZ121, 140, 143, 47/13 1 UZ148, 47/13 1 UZ90, 97, 99, and
75/16 7 UZ70a
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INTRODUCTION

From 25 May 2018 onwards, the Advocate was responsible for ensuring suitable infrastructure for
independent operation, which meant establishing its own independent secretariat and main office,
human resources, financial and budgetary services, as well an independent information and
communication operation. The body therefore focused its attention on the process of establishing an
independent administrative and technical operation.

This process lasted throughout the year, and was completed towards the end of 2018, when the transfer
of the information and communication system was completed.

While implementing an independent administrative and technical operation of the body, the Advocate,
in 2018, also paid special attention to the operationalisation of tasks related to counselling,
advocacy and investigation of discrimination. The Advocate provided independent assistance in
seeking protection against discrimination to every party that contacted the body in 2018 or earlier.
Counselling was carried out by phone, in writing, or in person. It included analysis of legal position of
reporting persons and relevant regulation, or judgments and decisions, which the reporting persons
already received, as well as counselling on potential measures. The Advocate clarified its powers and
the requirements necessary for the start of adiscrimination investigation procedure. The Advocate
supported people who have experienced discrimination and were already involved in other proceedings
by providing advice and assistance for effective enforcement of their rights regarding the principle of
equality.

Along with the described activities of counselling, advocacy and investigation discrimination, the
Advocate also worked within the framework of systemic tasks in 2018. Work in this area was carried
out primarily in the form of international cooperation, information and awareness-raising for various
public segments, NGO dialogue, and monitoring the general situation of protection against
discrimination in the Republic of Slovenia.
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1.3 Overview of the performance of tasks and powers under Article 21 of PADA

Bel ow, we prepared an ov eas "definedvby drficle RlIhad PADA, dindéheir t as k s,
execution in 2018. The work was carried out by several departments. Systemic tasks were carried out

by the Department for systemic monitoring, awareness-raising and prevention of discrimination 1

Department A. Tasks of counselling and investigation of discrimination were carried out by the

Department for investigation of discrimination, counselling and advocacy i Department B. Coordination

between departments and the Head of the Institution was carried out by the Office of the Advocate

(hereinafter: Office), which also coordinated international cooperation. The Department for general, HR

and financial affairs i Department D i carried out tasks of the secretariat and administrative and

technical support.

I
Article 21, indent 1, of PADA i conducting independent studies on the position of persons with
specific personal circumstance, particularly gender, ethnicity, race or ethnic background,
religion or belief, disability, age and sexual orientation and other issues related to
discrimination of persons with a specific personal circumstance.

Question How many and what kind of independent studies were carried out?

Answer In 2018, the Advocate carried out three independent studies.

Clarification In 2018, the Advocate prepared the Analysis of data by inspection bodies and the
police regarding investigates cases of discrimination in 2017 (published in the 2017
Regular Annual Report).

The Advocate also prepared the Analysis of labour court case law up to 2017
(published in Chapter 3.2.6 Analysis of labour court case law) and the Analysis of
special measures for ensuring equality (published in Chapter 3.4 Special measures
for ensuring equality).

Execution This activity was undertaken by Department A and Department B in coordination with
the Office.3*

3 Department AT Department for systemic monitoring, awareness-raising and prevention of discrimination
4 Department B i Department for investigation of discrimination, counselling and advocacy

12



INTRODUCTION

Il.
Article 21, indent 2, of PADA T publishing independent reports and issuing recommendations
to public authorities, local communities, bodies exercising public powers, employers, business
entities and other persons in relation to determined position of persons with specific personal
circumstances, specifically regarding prevention and elimination of discrimination and
adopting special and other measures for eliminating discrimination.

Question How many independent studies were prepared (published)?

Answer In 2018, the Advocate prepared and published the first regular annual report for 2017.

Clarification The Report was publ i shed on the Adwwzagavoraildss® and
presented in the National Assembly on 3 October 2018.

Execution This activity was undertaken by Department A in coordination with the Head of the
Institution and the Office.

Question How many recommendations were issued (and to whom) regarding the position
of persons with a specific personal circumstance (which), on the
prevention/elimination of discrimination and implementation of special
measures for eliminating discrimination?

Answer In 2018, the Advocate issued a total of seven recommendations.

Clarification The recommendations issued in 2018 are substantively related to the necessary
legislative changes or interpretations of regulations, and to measures that are not
defined as obligatory, but, if implemented, would contribute to increased equality of
vulnerable social groups.

The recommendations were issued for the following personal circumstances:
disability in four cases, and one case each for ethnicity, place of residence, and status
of sole trader.

Three recommendations were issued by the Advocate to legal persons, which, if
complying with the recommendation, could eliminate discrimination in these specific
cases.

Three recommendations were issued to public authorities, which could eliminate
systemic discrimination by amending the law.

One recommendation was issued to various municipalities, which could reasonably
promote increased actual equality by amending a regulation.

Execution This activity was undertaken by Department A and Department B in coordination with
the Head of the Institution and the Office.

5 Available at: http://www.zagovornik.si/wp-content/uploads/2018/11/Poro%C4%8Dilo-2017-.pdf
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Il
Article 21, indent 1, of PADA i carrying out inspection tasks pursuant to complaints under
Chapter 5 of this Act, regarding compliance with the provisions of this Act or another act
determining its powers.

Question How many inspection tasks were carried out pursuant to complaints from
Chapter 5?
Answer In 2018, 99 discrimination investigations, initiated by discrimination complaints, were

processed and closed. No inspection was undertaken in 2018.

Clarification In 2018, 99 discrimination investigations, initiated by discrimination complaints in
accordance with Article 21, indent 3, of PADA, which combines several powers of the
Advocate in discrimination investigation, were processed and closed. According to
Chapter 5, the Advocate receives discrimination complaints from victims, third
parties, and anonymous sources. The discrimination investigation procedure under
Article 33 of PADA from Chapter 5 is by its nature a fact-finding administrative
procedure, in which the complainant is a party to the proceedings, while the
procedure under Article 42 of PADA from Chapter 7 is an inspection procedure, in
which the complainant is not a party to the proceedings. The procedures before the
Advocate are therefore not uniform, starting with an complaint and ending with an
inspection decision; there are in fact two possible procedures: one is a fact-finding
procedure while the other is an inspection procedure. Due to incomplete legal
regulation, the Advocate considered and completed 99 fact-finding procedures and
no inspection procedures in 2018. More details on the reasons for this situation are
included in the following chapters: 2.2.6 Challenges in legal regulation of procedures
and 2.2.7 Challenges in inspection procedures.

In 2018, opinions, clarifications and recommendations by the Advocate were issued
on the basis of PADA, while decisions were also published on the basis of the General
Administrative Procedure Act §(GAPA). Opinions were issued in cases received
before 24 May 2016, when IPETA was still in effect.

Execution This activity was undertaken by Department B in coordination with the Head of the
Institution and the Office.

6 Official Gazette of the Republic of Slovenia, no. 24/06 i official consolidated text, 105/06 i ZUS-1, 126/07, 65/08,
8/10, and 82/13
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V.

Article 21, indent 4, of PADA T providing independent assistance to persons discriminated
against in enforcing their rights related to protection against discrimination, as counselling
and legal assistance for parties in other administrative and judicial proceedings related to

discrimination.

Question

How many persons discriminated against were in 2018 provided independent
assistance in administrative and other judicial proceedings related to
discriminations?

Answer

In 2018, the Advocate provided independent assistance to 159 persons.

Clarification

In 2018, the Advocate, as part of current procedures of counselling and investigation
of discrimination, provided written advice to 144 persons, and to an additional 15
persons by phone, for a total of 159 persons. Of these, 155 persons were provided
advice once, three persons were provided advice in two different cases, and one
person was provided advice in three different cases.

Execution

This activity was undertaken by Department B in coordination with the Head of the
Institution and the Office.

Article 21,

V.
indent 5, of PADA T raising general public awareness of discrimination and
prevention measures.

Question

How was general public awareness of discrimination and prevention measures
raised?

Answer

In accordance with international recommendations, the Advocate defined the
communication goals, priority target groups, key messages, and various lines of
communication.

Clarification

In 2018, the Advocate define the goal of communication as increased recognition of
the body in the general public and national administration. The key message was the
establishment of the body and presentation of basic legal provisions regarding
discrimination. The press releases were published by the Advocate on the new
website www.zagovornik.si, on Facebook, and on Twitter. Furthermore, the Advocate
organised a series of public events, where the general public could actively
participate and learn about the discussion topics.

Education for the general public and specific public segments in 2018 included
general topics on discrimination and specific topic related to various personal
circumstances and areas: gender, age, career advancement, discrimination in work
and employment, and access to goods and services. In 2018, the Advocate organised
seven education and training courses for general public and specific public segments.
The Advocat e organi sed round tabl e
Opportunities for Women in Business: EffectofGender on t he Car ee
of Human Ri ght s Tha Advocate cdearganmsednaycanference titled
AThe St atBiwsr ddneSkd fin Ljubljana and an
Maribor. The Advocate was also a partner in organising the international conference
by Equinet in Ljubljana, ATackI| i ngl eAd,
collaborate as a partner in the organisation of a round table discussion titled
AOver vDewears of Human Rightso.

The Advocate also organised a lecture at the Faculty of Law, on the topic of protection
against discrimination and the role of an independent body.
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Furthermore, in 2018, the Advocate and its employees attended over 50 events,
seminars, conferences, discussions, round table discussions in Slovenia, on various
topics related to promotion of equality and protection against discrimination. At these
events, the Advocate (the Head of the Institution or associates) often had an active
role with an introductory address or substantive contribution on the topic of protection
against discrimination.

The Advocate also raised awareness in public authorities, specifically by holding
meetings and organising presentations. In 2018, as part of the dialogue with public
authorities, the Advocate of the Principle of Equality began systematically informing
the highest state representatives about the work of the independent public authority.
In official meetings, the Advocate met with the presidents of the Republic of Slovenia,
the National Assembly and the National Council, the Human Rights Ombudsman,
and the highest representatives of the Government and ministries.

The Advocate started the process of establishing contact points across line ministries,
and continued the cooperation in wider inter-ministerial groups and expert councils.

Execution

This activity was undertaken by Department A in coordination with the Head of the
Institution and the Office.
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VI.

Article 21, indent 6, of PADA i monitoring the general situation of protection against
discrimination and the position of persons with specific personal circumstances in the

Republic of Slovenia.

Question How is the general situation of protection against discrimination and the
position of persons with specific personal circumstances monitored?

Answer The Advocate monitors the general situation of protection against discrimination in
several ways, including research methods (own and international studies), situation
analysis (within the country and using international comparisons), monitoring
operatonof ot her bodies, and analysing th
of information for the Advocate is also the dialogue, both with NGOs and state
institutions.

Clarification Specifically, the emphasis in 2018 was on the following:

1 gathering and analysing data on discrimination cases investigated in 2018
(25 inspectorates and inspection bodies, Human Rights Ombudsman
(hereinafter: Ombudsman), the police and the prosecution);

1 gathering and analysing data on case law in four labour and social courts in
the 20041 2017 period;

1 gathering and analysing data on discrimination cases considered by courts
in 2018 (44 local, 11 district, 5 higher, 1 supreme, 4 labour, and 1
administrative court);

1 structured dialogue with NGO representatives of various groups by personal
circumstances or areas and forms of discrimination; dialogue with a total of
26 NGO representatives;

1 monitoring the work of 14 ministries in adopting and implementing special
measures for the promotion of equality.

Execution This activity was undertaken by Department A and Department B in coordination with

the Head of the Institution and the Office.
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VII.
Article 21, indent 7, of PADA i proposals to adopt special measures to improve the position of
persons in aless favourable position due to a specific personal circumstance.

Question Which special measures were proposed to improve the position of persons in
a less favourable position (which position) due to a specific personal
circumstance (which circumstance)?

Answer In 2018, the Advocate called on ministries to submit data on adopted and
implemented special measures, which was then used to conduct an analysis of the
current situation. After studying the actual situation, the Advocate will be able to
prepare proposal for adopting special measures.

Clarification In 2018, the Advocate analysed the received responses by line ministries on
implemented special measures. The data shows that ministries are relatively active
in implementing measures for ensuring equality, but that some measures do not
always meet all essential characteristics of special measures for ensuring equality
under PADA. The Advocate notes that, in order to implement special measures in the
terms of PADA, it is crucial to understand and monitor the situation of persons with a
specific personal circumstance, which requires systemic and systematic gathering
and processing of so-called equality data.

After studying and evaluating the actual situation in individual line ministries, the
Advocate will prepare potential proposals for adopting special measures.

Execution This activity was undertaken by Department A in coordination with the Head of the
Institution and the Office.

VIII.
Article 21, indent 8, of PADA i participation in judicial proceedings due to discrimination, in
accordance with this Act.

Question In how many and which judicial proceedings, in accordance with PADA, has
the Advocate participated?

Answer In 2018, the Advocate has not yet participated, represented or accompanied any
party in court proceedings due to discrimination.

Clarification I n 2018, the Advocateds priority was p
The backlog occurred because of two reasons. When the Advocate started operating
in accordance with PADA, it took over a large number of open cases from the
previous advocate, who operated with a different mandate between 2012 and 2016
as part of MLFSAEO. Other reasons for the backlog were the urgent tasks of ensuring
the basic conditions for the establishment of the new body.

In 2018, the Advocate has not yet represented any party in court proceedings due to
discrimination. In this regard, the Advocate defined the basic criteria for participation
in judicial proceedings in the Rules of Procedure. According to these criteria, it will be
possible to determine and select the cases in which such a form of strategic litigation
would be reasonable.

Execution This activity will be undertaken by Department B in coordination with the Head of the
Institution and the Office.
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IX.

Article 21, indent 9, of PADA i exchange of available information on discrimination with EU

bodies.

Question

Which information is exchanged by the Advocate and with which EU bodies?

Answer

In 2018, the Advocate actively exchanged information on protection against
discrimination, specifically with EU bodies and other stakeholders in Europe: most
often within the framework of the European Network of Equality Bodies (Equinet) and
other related national equality bodies in Europe.

Clarification

For this purpose, the Advocate provided an English translation of the 2017 Regular
Annual Report, which i s publ,and sulemittedcapies
of the Report at international conferences and meetings of Equinet workgroups to
other participants.

Execution

This activity was undertaken by Department A and Department B in coordination with
the Head of the Institution and the Office.

7 http://www.zagovornik.si/wp-content/uploads/2018/06/Report-of-the-Advocate-of-the-principle-of-equality-for-

2017-final.pdf
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Question

At how many European and international events on protection against
discrimination did the Advocate participate?

Answer

In 2018, the Head of the Institution or Advocate employees attended 30 international
conferences or meetings of Equinet workgroups. In most cases, they actively
participated and presented specific topics on protection against discrimination in
Slovenia.

In 2018, the Advocate exchanged available information on discrimination with other
equality bodies in the EU by preparing and submitting its responses to received
guestions. In 2018, there were six such questions, while the Advocate requested
information in two cases.

Execution

This activity was undertaken by Department A and Department B in coordination with
the Head of the Institution and the Office.

X

Article 21, indent 10, of PADA T conducting other tasks defined by this Act.

Question

What are the other tasks defined by this Act?

Answer

The other tasks defined by this Act include consideration of initiatives for a
constitutional review (Article 38 of PADA).

Question

How many initiatives for a constitutional review did the Advocate consider?

Answer

In 2018, the Advocate considered five initiatives for a constitutional review.

Clarification

The Advocate has not yet decided to file a request for a constitutional review under
PADA in any case. While establishing and creating the conditions for its operation,
the Advocate endeavoured to operate in all areas defined by law. In 2018, the
Advocateds priority gafdisciminationeepats. mhg backiog
occurred because of two reasons. When the Advocate started operating in
accordance with PADA, it took over a large number of open cases from the previous
advocate, who operated with a different mandate between 2012 and 2016 as part of
MLFSAEQ. Other reasons for the backlog were the urgent tasks of ensuring the basic
conditions for the establishment of the new body.

Execution

This activity will be undertaken by Department B in coordination with the Head of the
Institution and the Office.
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION
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2.1 Introduction

This chapter presents the work of the body in carrying out the powers of counselling and support for
those who experienced discrimination, as well as discrimination investigation procedures.

First, Chapter 2.2 presents the legal basis for exercising powers of the Advocate of the Principle of

Equality and the three basic elements for exercising these powers: personal circumstance, area of social

life, and types or forms of discrimination. We prese
powers,thec hal | enges of | egal regulation of the Advocateo
Advocate and individual competent inspectorates.

This is followed by Chapter 2.3, which presentsthest at i st i cal report on ihhe Advo
exercising the powers of counselling and support, as well as discrimination investigation procedures.

For 2018, the Advocate also reports on completed cases, regardless of when they were received, while

the 2016 and 2017 reports include only cases received in the given year or with the handover of cases

from the period before the new body was established. Statistical data is also presented in tables and

pictograms. The subchapter also includes data on the key types of procedural outcomes before the

Advocates, such as clarifications, decisions and recommendations.

Chapter2.4includesas ubst antive present at i usingaodnymisedindivedtae 6 s wor k
cases of counselling and investigation of discrimination for natural persons. The cases are

presented by personal circumstance and by area of social life. The chapter also includes a subsection

on the protection of legal persons against discrimination, which can be enforced only under specific

legally prescribed conditions. The described cases indicate the scope of Advo c at eds area of ope
defined in the Protection against Discrimination Act, while the cases allow insight into the operating

principle of the Advocate and the variety of areas in which discrimination occurs in society.

While executing its powers, the Advocate can determine discrimination in certain reported cases or not.
The question of which conduct matches the definition of discrimination under PADA and which conduct
does not, is central in procedures of counselling and investigation of discrimination. Conduct that does
not match the definition of discrimination under PADA is presented in Chapter 2.5. These can
include permitted actions, as they fall under one of the exceptions of prohibition of discrimination, or
actions that are not otherwise permitted, but do not represent discrimination but a violation of other
regulation. Discrimination has also not occurred when differentiation is not based on personal
circumstances, as defined by PADA, and whenghtssuch con
legal interests or benefits. There are also actions that are very similar to discrimination in terms of
substances, but are as such not prohibited by law in its current form. Nevertheless, the Advocate
encounters such conduct in the course of research and dialogues with individuals and non-governmental
organisations (NGO).

There are specific cases when the Advocate can not investigate discrimination. These are primarily
issues subject to proceedings of other public authorities and issues that fall within the private sphere,
which PADA does not regulate. This topic is presented in Chapter 2.6.

The Advocate has not yet participated or represented any party in court proceedings in 2018. Expecting
such activities in 2019, in accordance with PADA, Chapter 2.7 presents some basic information on
the application of legal means in courts.
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.2 Legal basis
2.2.1 Regulations

The basic act, on the basis of which the Advocate exercises its powers, is the Protection against
Discrimination Act, which defines the personal and material scope of powers of the Advocate. Personal
scope refers to who can seek protection against discrimination. These are primarily natural persons or
groups of persons, while a legal person can seek protection against discrimination only if exposed to
discrimination due to personal circumstance of individuals (natural persons) associated with this legal
person (Article 1, paragraph 3, of PADA), such as its members, founders, or members of management
or administration. Material scope refers to areas where discrimination is prohibited in Slovenia.

PADA also defines the powers of the Advocate and individual forms of discrimination in relation to which
the Advocate can implement measures (Articles 67 12).

In addition to PADA as the basic act, the Advocate can still apply the Implementation of the Principle of
Equal Treatment Act, specifically in cases received before 24 May 2016, when PADA became effective.
The Advocate conducts discrimination investigation procedures in accordance with the General
Administrative Procedure Act. Proposals for consideration and questions received refer to many areas
that are extensively regulated by legislation in Slovenia. Therefore, the Advocate applies all other
regulation applicable in the Republic of Slovenia i the Constitution, laws, and implementing regulation.

2.2.2 Basic concepts
Existence of discrimination

In Article 2, PADA defines protection against discrimination due to different personal circumstances in
areas of social life, in enforcing human rights and basic freedoms, in enforcing rights and obligations,
and in other legal relationship in the political, economic, social, cultural, civil or other area. Discrimination
is any undue actual or legally unequal treatment, differentiation, exclusion, limitation or failure to act due
to personal circumstances, the result or consequence of which is hindrance, reduction or elimination of
equal recognition, enjoyment or exercise of human rights and fundamental freedoms, other rights, legal
interests and benefits.

To investigate discrimination, the following is necessary:

T determine the form of discriminati on;

T déine the area in which discrimination occurred;

T identify the personal circumstance that caused di

T determine if 't hees ttrheea@tpneeringdini sn,f rfi mngedoms, i nterest :

T determine i f t he di hoer efnatl | t ruenadtemme nt hedoescepti or
di scrimination, which does not represent an offen

Only conduct that includes all five elements is legally considered discrimination under PADA. Other
unwanted, contentious or unjust acts that are not related to personal circumstances and/or do not
infringe on the rights, freedoms, legal interests or privileges are not considered discrimination, but may
represent other unlawful acts that fall under the jurisdiction of other authorities.

ADVOCATEOG SGHNSGHL |
In 2018, the Advocate processed cases under PADA, except for cases received before 24 May 2016,
when PADA entered into force. The latter cases were processed under IPETA.
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Intent to discriminate

It is not necessary t o prove per petdisariminatedte esiabligh ehetexistermwe of
discrimination; it is sufficient to establish that discrimination occurred or could have occurred. Therefore,
the Advocate examines the actual effects of specific conduct on a person or group, and not the question
whether or not the perpetrator intended to discriminate. Therefore, the perpetrator can not be exonerated
by the argument that their intention was not to discriminate if the treatment actually produced
discriminatory effects.

2.2.2.1 Personal circumstances

Article 1 of PADA defines the purpose and contents of the Act that provides protection against
discrimination, specifically on the basis of specific personal circumstances. PADA reflects primarily the
personal circumstances listed in the Constitution of the Republic of Slovenia and the Criminal Code
(CC)8. These personal circumstances are gender, ethnicity, race or ethnic background, religion or belief,
disability, age, sexual orientation, gender identity and gender expression, social status, financial
situation, education or any other personal circumstance.

Article clarifications on the proposal of PADA state that personal circumstances are innate or acquired
personal characteristics, features, conditions or statuses, which are, as a rule, permanently and
inseparably linked to a particular individual and their personality, in particular identity, or are not easily
altered by the individual.

Based on the above, the Advocate also includes the following as other personal circumstances not
explicitly listed in PADA: nationality (nationality of other EU member state, nationality of third country),
pregnancy, parenthood, health condition, place of birth, skin colour, place of residence, etc. Personal
circumstances can be linked to legal persons, when it is reasonable to do so under the circumstances,
specifically due to personal circumstances of members, founders, or members of management or
administration.

Protection against discrimination is provided under the law also for persons who are (legally or actually)
associated with a person with a specific personal circumstance (e.g. by marriage or kindred relationship,
association, etc.). Therefore, the perpetrator can not be exonerated by the argument that the person
they discrimination against has no such personal circumstance, while a related person has such a
personal circumstance. This is a form of discrimination we call discrimination by association (Article 5,
paragraph 2, indent 1, of PADA).

Attributed personal circumstances

Protection against discrimination is provided under the law also for persons who are discriminated
against because a specific personal circumstance is attributed to them. It is therefore not important
whether or not a person actually has a specific personal circumstance if they were discriminated against
as if they had this personal circumstance. Therefore, the perpetrator can not be exonerated by the
argument that the person they discrimination against because of a specific personal circumstance
(because it was attributed) does not actually have this personal circumstance (Article 5, paragraph 2,
indent 2, of PADA).

Oof ficial G ette of the Repbébki al ed otSditicedb/&elcttn @.n ,50/ 1°
/

54/15, and 38
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.2.2.2 Areas of social life

Article 2 of PADA defines the areas of social life in which equal treatment and prohibition of
discrimination is provided in accordance with European Union law. The listed areas are based on EU
directives and case law of the Court of Justice of the European Union. In accordance with PADA, equal
treatment applies only to areas of social or public life, i.e. areas where individuals (or legal persons in
some cases) exercise their rights or perform their duties, and engage in legal transactions, but does not
apply to private relationships (e.g. family, friendship or intimate relationships).

Areas of social life where protection against discrimination applies are particularly as follows:

Work and employment

- conditions for accesdshpt oy menpdt ogmentoccupation (in
criitaerand recruitment conditions, regardl ess of 1
professional hierarchy, including promotion);

- access to all forms and to all sélelvieng, oV o ccaatrieoenr:
professional edugc,atd dwa nacnedd tvroaciantiinon al training e
practical work experience;

- employment and working conditions, including ter mi

Trade union membership

- membership and involvemenani sawboR&rooraeympbogani
members perform a certain profession, including t
Social right
- soci al protecti on, includrienjg soci al security and
- soci al benefits;
Health care
- social mroitrecltidi ng social security and health car
Education

- education;
Market of goods and services

- access to goods and services available to the pub

ADVOCATE®S HI GHLI GHTS
Protection against discrimination is broadly defined in Slovenia. Victims can seek protection against
discrimination due to any personal circumstance in any area of social life.

EU directives provide a narrower scope of protection i by gender only in the area of employment and
access to goods and services, and based on religion or belief, age, disability and sexual orientation only
in the area of employment.

The widest scope of protection is provided by EU directives in the event of racial discrimination, which
is prohibited by EU law not only in employment, but also in the area of social protection, including health
care, social benefits, education, and access to goods and services available to the public, including
housing.
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2.2.2.3 Forms of discrimination

In accordance with EU directives, PADA defines the concepts of direct and indirect discrimination, and
defines conduct that is considered discrimination in addition to direct and indirect forms of discrimination.
In accordance with the provisions of EU directives, discrimination includes harassment and sexual
harassment, instruction to discriminate, while retaliatory measures against the person discriminated
against or the person assisting the victim are prohibited (victimisation). Incitement to discriminate is also
defined as a special form of discrimination.

Forms of discrimination are as follows:

- indirect discrimination (Article 6, paragraph 2

- direct discrimination (Article 6, paragraph 1

- harassmentpéaAapgreaepb &, of PADA)

- sexual harassmenntagMr2,icofe BADAF)ar ag

- instruction to discriminate (Article 9 of PADA)

- incitement to discrimination (Article 10, paragra

- public justification for neglecting or despising
circumstances drAapgh c2.,e dfo, PARA)a

- victimisation (Article 11 of PADA)

PADA also defines severe forms of discrimination. The definition of severe forms of discrimination in
accordance with Article 39, paragraph 3, of PADA is also relevant for determining compensation for non-
pecuniary damages in judicial proceedings. The legislature also defined higher fines for offences with
severe forms of discrimination, which the competent inspectorates can impose.

Severe forms of discrimination are as follows:

- multipletdionncriAmitnal e 12 of PADA)
- mass discrimination (Article 12 of PADA)
- persistent, recurring discrimination (Article
- dirsicmi nation with consequences that are difficul
i
r

- discrimination agaionfs tPADMW)l dren (Article 12

- discrimination against other weak persons (Articl

- delivering or di sseminating calls for raci st
inducing, inciting, instigating hatred atnhdatdi
promotes discrimination (Article 10, paragraph

Thus, severe forms of discrimination, which PADA otherwise defined in Article 12, include delivering or
disseminating calls for racist, religious, national and sexual discrimination, inducing, inciting, instigating
hatred and discrimination, and broader public haranguing that promotes discrimination (Article 10,
paragraph 1, of PADA). Even though this represents an aggravated form of incitement to discrimination,
this form is defined elsewhere, specifically in Article 10, paragraph 1, of PADA. According to the

Advocatebs assessment, it would be more appropriate,

include this aggravated incitement to discrimination (PADA classifies it as a severe form of prohibited
conduct) in Article 12, with other severe forms of discrimination.
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CQJNSELLING AND INVESTIGATION OF DISCRIMINATION

Legal definition of discrimination as respective combination
of specific personal circumstance, area and form of discrimination

Personal
circumstances
of
discrimination

LEGAL DEFINITION OF DISCRIMINATION

|  Discrimination is any undue actual or legally unequal treatment, differentiation, exclusion, limitation or

| failure to act due to personal circumstances, the result or consequence of which is a hindrance, reduction
or elimination of equal recognition, enjoyment or exercise of human rights and fundamental freedoms,

other rights, legal interests and benefits.
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223 Bodyds powers

The Advocatipidvestigatmna indsvidual cases are defined in Article 21 and Articles 331 44
of PADA. We can divide them into the following areas:

a. providing independent assistance to persons subj
rights regandapgsprotectimination, in the form of
in other administrative and judicial proceedings
PADA) ;

b. procedure for investigating discripmirmat sobj e@etr tdc
di scrimination (Article 33 of PADA);

c. ex ofpfriocie@dure for investigating discrimination (A

d request for data and documents necessary for inve:;:

e. filing a r equwuadtnsftart ua iroenvaild ty and | egality (Arti

f. representation of parties in judicial proceedings

g accompanying parties in judicial proceedings (Art

h. i nspection ( Arpthi, cllod LADAPparagr a

i. referring cases to competent inspection services,

not be reasonable (Article 42, paragraph 4, of PA
j. referring cases to competent inspection services.
Adoc a® edeci sion (Article 43 of PADA).

2.2.4 Exercise of powers
Until the end of 2018, the Advocate exercised its powers under:

a. (providing assistance)

b. (investigating discrimination per discrimination complaint)
c. (ex officio discrimination investigation)

d. (requests for data) and

i. (referrals to competent inspection services).

In 2018, five applications for filing a request for a constitutional review were considered. The Advocate
has not yet filed any requests for a constitutional review (e) and has not yet represented and
accompanied any clients in judicial proceedings (f and g), as it primarily focused on resolving the backlog
from the period before the body was established, and on considering newly received requests for
counsel and discrimination complaints. Insufficient human resources also affected the exercise of the
bodyb6s power s.

In 2018, the Advocate did not carry out any inspection (h), but did carry out fact-finding procedures.

Furthermore, cases were not closed by referral to competent inspectorates (i), as the cases were first
considered by the Advocate. As detailed below, the Advocate issued five decisions, with discrimination
determined in one case. The Advocate still monitors the enforcement of the decision. If the decision is
not enforced, the Advocate can exercise its powers (j) and refer the case to the competent inspection
service.

Prioritising the backlog of cases from the 20127 2017 period and current cases in 2018, the Advocate

has not yet decided to participate or represent any client in strategically chosen cases in judicial
proceedings in 2018.
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.2.5 Work schedule with reporting persons and lines of communication

In accordance with the law and the Rules of Procedure, the Advocate can be reached by reporting
persons and individuals with question via e-mail, by telephone, regular mail, and at the address of the
body.

The Advocateds office hours are every workday,

10

6 PM on Wednesdays. During office hours, the Advocate 6s e mpl oy ees ng pecsens v e
personally at the offices of the body, at Gelezna

In 2018, the Advocate has also implemented the free-of-charge telephone line, 080 81 80. The Advocate
has received 72 telephone calls via its regular and the new telephone line in 2018. Any correspondence
in procedures under GAPA are filed in accordance with this Act. In other cases (counselling, support for
victims of discrimination), the Advocate may communicate with the reporting person via e-mail, while
observing the personal data protection regulation.
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2.2.6 Challenges in legal regulation of procedures

Based on the Act, the Advocate investigates discrimination using the procedure under Chapter 5 of
PADA,; however, this is not explicitly defined in PADA. According to the provision of Article 33, a person
who believes they have been discriminated against can file a discrimination complaint; however, it is not
stated whether the law refers to an investigation using a procedure sui generis, the general
administrative procedure, or the procedure defined by the Inspection Act °(1A). The inspection procedure
is otherwise defined in Chapter 7 of PADA.

The Advocate believes that, if it the intent of the law was for a person to file a discrimination complaint
with the purpose of initiating an inspection procedure, the Act would expressly stipulate so. As the Act
does not expressly stipulate this, it is interpreted in a sense that two different procedures can be carried
out before the Advocate T the discrimination investigation procedure and/or the inspection procedure.
There is no explicit definition regarding a uniform procedure, similar to the inspection procedure, with
subsidiary application of IA, or a definition that the Advocate can carry out two procedure for the same
case. In the latter case, it would be necessary to define the criteria for either the first or the second
procedure i i.e. either the procedure under Chapter 5 or the procedure under Chapter 7, which regulates
the powers for exercising the inspection procedure.

Based on the clarification of PADA proposal, the Advocate would conduct a uniform procedure: starting
with a discrimination complaint, followed by an inspection by the Advocate if discrimination were
determined. However, this idea was not drafted in the legislation consistently, as provisions of Chapter
5 and Chapter 7 of PADA now indicate that these are two separate procedures. This can theoretically
result in a potentially problematic situation, where two decisions could be issued in a single case i one
under GAPA and the other under IA, with legal remedy possible against both. Considering the
inconsistencies of such regulation with the general legal regulation in the Republic of Slovenia, the
Advocate did not enforce the law in this way, but carried out only procedures under GAPA.

The procedure for investigating discrimination before the Advocate is defined in only four provisions of
GAPA; however, these provisions do not provide adequate answers to all questions arising during the
procedure. Therefore, the Advocate relies on another, more general procedural regulation; in this case,
the most appropriate regulation is GAPA. The most common situation where this is required are, for
example, general principles of procedure, determining powers, service of documents, language used in
the procedure, necessary content of the application to be eligible for consideration, etc. Currently, PADA
does not stipulate subsidiary application of GAPA when conducting a procedure under Chapter 5 for
issues not covered by Chapter 5; however, such regulation is located in Chapter 7 of PADA, where 1A
is used in addition to GAPA.

Furthermore, regarding the discrimination investigation procedure under Chapter 5, PADA does not
define how the procedure is completed, i.e. by issuing a decision (in the event of a substantive decision
or decision on the merits of the case) or a conclusion (in the event of a procedural decision). As a public
authority, the Advocate is obligated to act in accordance with the procedure prescribed by law, the
results of which must be known in advance, and the rights and obligations of the parties and the
possibilities of judicial protection must be defined. All of the above is defined by GAPA.

Article 37 of PADA, which regulates the procedure before the Advocate, defines certain investigatory

powers of the Advocate. This includes the power of the Advocate to make enquiries with the perpetrator

or other parties after receiving a discrimination complaint, and may request the data and documents

necessary in accordance with the proportionality principle for investigating discrimination in this case.

Per Advocatebés request, public authorities, |l ocal com
and natural persons submit to the Advocate, free of charge, all data, including personal, and documents

that the Advocate requires to determine whether or not discrimination occurred in the case under

investigation. However, the issue of consequences when the person liable under PADA fails to respond

by the deadline set by the Advocate remains unaddressed.

Official Gazette of the Republic of Slovenia, no. 43/07 i official consolidated text, and 40/14
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.2.7 Challenges in inspection procedures

In addition to the procedure regulated in Chapter 5 of PADA, which is initiated by a complaint from the

victim, whereby this person is a party to the proceedings, Chapter 7 of PADA also regulates inspection

procedures. According to 1A, which applies as a subsidiary regulation in procedures under Chapter 7,

the reporting person is not a party to the proceedings. These are mutually exclusive situations. The
issuesofthedisc r i mi nati on reporting personds status (whether
is important from the perspective of protection of identity. Their identity is protected in the inspection

procedure; however, in a procedure initiated by a discrimination complaint and regulated by GAPA, the
reporting personés identity is not protected. The fac
party to the proceedings indicates that Chapter 5 defines a procedure with the nature of a general

administrative procedure, which requires the application of GAPA.

Provisions of Chapter 7, which define the inspection procedure, are inadequate in comparison to other

regulation that regulate inspection procedures in specific areas. For example, they do not include

provisions on the status of inspectors, authorised by the Advocate for independent inspections,
inspectorsd I D cards issued by MoPA, and any potenti a
| egi sl at i on,s decitiom-makingsipdepertdenceds potentially limited, as all decisions are

adopted under the law by the Head of the Institution, while Article 4 of IA explicitly states that an inspector

must be independent in the performance of their duties.

If conditions for exercising the inspection function were precisely defined, they would have to include

special conditions for such inspection procedures in addition to those defined by IA. A professional

i nspectorb6s examinati on ( a sinspector)emudihavetmeclude thé lmasicst he pos
of human rights law, with an emphasis on anti-discrimination law, in addition to knowledge on IA, GAPA,

minor offence law, and inspection procedures.

Situations where a specific inspectorate has the powers to conduct minor offence proceedings in a
specific area, but does not have the power to carry out inspection procedures, represent a special
problem. In this regard, PADA states that minor offence authorities shall include competent
inspectorates, which are responsible by law for inspection procedures in the field in which discrimination
occurred, according to individual administrative fields (Article 44, paragraph 1, of PADA). According to
the letter of the law, an inspection service, if it does not have explicit jurisdiction for conducting inspection
procedures, does not have the power to issue fines for offences. However, the spirit of the law is also
important, stating that sanctions fall under the purview of inspection services and not the Advocate. A
deliberate interpretation of the law therefore requires that inspection services also have jurisdiction over
offences in such cases. Otherwise, there is no competent authority with the purview for issuing
sanctions.

ADVOCATE®S HI GHLI GHTS

In conducting discrimination investigation procedures, the Advocate applies as subsidiary regulation the
provisions of IA, in addition to the provisions of Chapter 5 of PADA. |A regulates all procedural issues
that the Advocate and the reporting persons may encounter during the procedure.

The procedure under Chapter 5 of PADA is by its nature a fact-finding administrative procedure, where
the complainant, as explicitly stated by PADA, is a party to the proceedings.

The inspection procedure, regulated in Chapter 7 of PADA, by its nature differs from the fact-finding
procedure: the complainant is not a party to the proceedings, and only the person liable is a party to the
proceedings.

PADA therefore does not stipulate a uniform procedure, starting with a complaint by a reporting person
or ex officio, ending with an inspection decision, but defines two separate procedures.
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2.2.8 Relationship between the Advocate and sectoral inspectorates

Certain inspectorates (e.g. Market Inspectorate of the Republic of Slovenia and Labour Inspectorate of
the Republic of Slovenia) actively and in accordance with PADA conduct inspections in events of
discrimination in areas of respective jurisdiction, and will continue to do so regardless of the fact that the
Advocate was given the powers to conduct inspections, as these powers and tasks fall under their
purview in accordance with their respective basic acts. In these cases, considering the wide scope of
Advocat eds wor k, there is a potenti al for d etoral
inspectorates.

Some inspectorates (e.g. Inspectorate of the Republic of Slovenia for Education and Sport) refer cases
of discrimination in their area of jurisdiction to the Advocate, even though both the inspectorates and the
Advocate have jurisdiction according to PADA. If this practice becomes more common, the Advocate
would face an increased number of complaints, while the existing network of inspection services with
jurisdiction in individual areas, as well as their professional knowledge of areas, would not be reasonably
utilised.

Based on the above, a legal delimitation of powers for conduction inspections under PADA needs to be
implemented. There are some cases of overlapping inspection powers in other areas. The general
principles in the event of overlapping powers are as follows: 1) in these cases, inspections should be
conducted jointly, with participation of both bodies; and 2) bodies should coordinate their activities,
preventing duplicate inspections. The Advocate follows these principle in practice in conducting
inspections regarding discrimination. If the Advocate, after receiving a discrimination complaint,
determines that an inspection was already conducted regarding specific conduct, the Advocate checks
if the inspection examined the issues of discrimination and, if so, does not carry out an investigation.
However, if an inspection was conducted, but did not examine the issue of discrimination under PADA,
the Advocate conducts its discrimination investigation procedure.

In the future, this problem could be resolved in two ways. Either it should be specified which inspectorate
covers which area, thereby ensuring that all legally defined areas of protection against discrimination
are covered by inspections and offence authorities/powers. Or the Advocate should be given the function
of offence authority and the legal basis for conduction inspections, which has an impact on the
appropriate human resources in the institution.
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.3 Work on matters within the jurisdiction of the body i individual cases

In 2018, the Advocate also examined the unfinished cases received between 2012 and 2018, which
were transferred to 2018, as well as newly received cases. Some of these unfinished cases received
between 2012 and 2016 were received with the handover of cases from the previous advocate for the
period before the new body was established. These were mostly initiatives and reports, which had to be
considered in accordance with IPETA. Chapter 2.3.2 presents the case statistics for the 20127 2017
period and their outcomes, Chapter 2.3.3 presents the statistics of considered and closed cases in 2018,
and Chapter 2.3.4 presents the outcomes of procedures before the Advocate.

2.3.1 Clarification on methodology

When preparing the statistical overview of cases closed in 2018, we used the new methodology for the
first time. For 2016 and 2017, the Advocate reported on cases received in the given year or taken over
with the handover of cases. For the 2018 report, the Advocate transitioned to the new system and is
reporting on cases closed during the given calendar year, regardless of when they were received. A
closesdcase means that the specific case or matter was ¢cl
not that the potential discrimination was eliminated. As the new body, since it was established in 2016,
had a backlog of cases from the period before its establishment, which were yet to be considered or
closed, this overview is more suitable to show the scope of work at this time. The report therefore shows
the number of cases that the Advocate resolved in 2018, but which were received during previous years
and considered in 2018. Furthermore, the Advocate received and regularly considered new cases in
2018.

The second significant change in the statistical report methodology for 2018, compared to the statistical
report methodology for 2016 and 2017, is that up to and including 2017, the records included as cases
under investigation only discrimination investigation procedures and not questions, requests for counsel,
assistance and support, which the Advocate also provides to individuals. In 2018, the Advocate began
including these cases in its statistical report. This resulted in an increased number of cases included in
the statistical section of the report. The reason for this change is that a consideration of a question or
request for counsel or assistance requires extensive engagement by an individual associate. In these
cases, the Advocate opens a new file under a separate classification number, and work on such a case
can span several week or months if counselling is more complex or if drafting answers to questions
requires gathering data or an extensive study of specific issues.

The Advocate collects data required for the final statistical analysis for all cases under consideration.
Key data includes data on the personal circumstance, area of discrimination and form of discrimination;
however, the Advocate also collects data on the following: was the complaint submitted anonymously
or was the reporting person known, was the complaint submitted jointly or by an individual reporting
persons, reporting personé6és gender, was the cnompl ai nif
another way, date of complaint receipt, closing date of the case, and case outcome. Previous reports,
up to and including 2017, included statistical analyses of data for cases received, with data on personal
circumstances, forms of discrimination and area s o f i f e, gat hered from comp

regardless of the actual existence of such elements.

However, for the 2018 report, in cases where discrimination was found, the Advocate can attest that
elements alleged by the complainants were determined to be true, or that different elements were
determined. In all other cases, where discrimination was not found, the statistical report still lists the
personal circumstances, areas and forms of discrimination alleged by the complainants.
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Statistics of closed cases in 2018

At the start and
during 2018

During 2018 On 31 December 2018
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COUNSELLING AND INVESTIGATION OF DISCRIMINATION

2.3.2 Case statistics for the 20121 2017 period and until the end of 2018

Between 2012 and 2017, a total of 372 discrimination complaints and requests for counsel were
received. Of these, 335 cases were closed by the end of 2018. After 31 December 2018, the Advocate
still has 37 cases: 26 discrimination complaints, 11 questions or requests for counsel from the 20127
2017 period. This statistical data includes discrimination complaints and requests for counsel and
support.

Table: Overview of closed and considered discrimination complaints received for the 20127 2017
period

YEAR RECEIV UNDER UNDER UNDER CLOSED
ED CONSIDERATIO CONSIDERATI CONSIDERATION (by 31

N ON on 31 on 31 December December
on 31 December | December 2017 | 2018 2018)
2016

2012

(complaints) 45 32 2 0 45

2013

(complaints) 54 50 3 1 53

2014

(complaints) 46 44 3 2 44

2015

(complaints) 45 44 13 3 42

2016

(complaints) 68 61 45 9 59

2017

(complaints

and

counselling) 103 / 53 11 92

20127 2016

(counselling) 11 11 11 11 0

Total

(20121 2017) 372 242 130 37 335

2018

(complaints

and

counselling) 93 / / 37 56

74 391

Note: The table shows the number of received complaints per year, and how many of these complaints
in 2016, 2017 and 2018 remained under investigation on the last day of the respective year. The table
shows that all remaining cases received in 2012 were closed in 2018.

There were 45 complaints received in 2012, and all were closed by the end of 2018. There were 54
complaints received in 2013, and 53 were closed by the end of 2018, while one case remains under
investigation at the start of 2019. There were 46 complaints received in 2014, and 44 were closed by
the end of 2018, while two cases remain under investigation. The body received 45 complaints in 2015,
and 42 were closed by the end of 2018, while three cases remain under investigation. There were 68
requests and discrimination complaints received in 2016, and 59 were closed by the end of 2018, while
nine remain under consideration at the start of 2019. The body opened 103 new cases in 2017 (79
discrimination complaints, while other cases represent questions, requests for counsel and other
correspondence). At the end of 2018, 92 cases were closed, while 11 remain under consideration at the
start of 2019. At the end of 2018, there is a total of 37 open cases received between 2012 and 2017,
which were transferred under consideration in 2019. In 2018, 93 new discrimination complaints and
requests for counsel were received. Of these, 56 were resolved in 2018, and 37 cases from 2018
were transferred under consideration in 2019.
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The statistical overview above shows that the Advocate in 2018 opened and closed a majority of cases
received from the previous advocate with the handover of cases from the period before the new body
was established, as well as most cases received in 2017. As stated in the 2017 Report, the work of the
body in 2017 was focused on establishing structural conditions for operations, while clarifying numerous
legal questions related to powers and procedures. As presented by chapter 2.2.3 Powers of the body,
these issues of powers and procedures were resolved in 2018 to such a degree that cases could be
considered.
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COUNSELLING AND INVESTION OF DISCRIMINATION

2.3.3 Statistics of cases closed in 2018

There were 130 cases carried over from previous years to be considered in 2018, of which 93 cases
were closed in 2018. The Advocate received 93 additional new cases in 2018, of which 56 were closed
before the end of 2018.

A total of 223 cases were considered in 2018. Of these, 149 cases were closed.
There are still 74 cases under consideration (37 from 20127 2017, and 37 from 2018) and carried over
to 2019.

ADVOCATEO®S HI GHLI GHTS

In 2018, the Advocate worked intensively on cases received 1 applications, complaints, and request
for counsel and support, as is shown by statistical data. The Advocate dedicated much attention to
eliminating the backlog of cases received with the handover from the previous advocate with a
different mandate.

In 2017, the Advocate reported that 66 unclosed cases received between 2012 and 2016 were carried
into 2018. Of these, only 15 cases were under consideration on 31 December 2018, while most of
these old cases (51) were closed in 2018. At the same time, the Advocate considered cases received
in 2017 and 2018.

A total of 149 cases were closed in 2018.

Closed cases include cases of counselling for persons in accordance with Article 21, indent 4, of PADA,
as well as cases involving discrimination investigation procedures in accordance with Chapter 5 of
PADA. Of the 149 cases closed in 2018, 33.56% (50 cases) involved counselling, and 66.44% (99
cases) involved discrimination investigations.

Counsellingf or i ndividuals includes an examinati on
and determining whether or not the case falls within the jurisdiction of the Advocate. If the case falls
within the jurisdiction of the Advocate i i.e. if the personal circumstance is presented and refers to an
area of social Iife that is not part of indivi
the Advocate provides legal and other counsel to the party, with instructions on how to proceed. The
Advocate explains its powers, possible measures and tasks, and finds the most suitable way to take
action with the client. The Advocate also meets individuals who are not willing to act (e.g. submit a
discrimination complaints), as they do not want to expose themself or wish to remain anonymous, but
require information and instructions on how to proceed if they decided to take action.

Some individuals enquire whether measures could be undertaken in their case even if they remained
anonymous. In such cases, the Advocate explains that it depends on the circumstances of the case. If
the case involves specific conduct related to a specific person and a specific perpetrator, anonymity can
not be ensured, as it is impossible to investigate specific conduct in a way that does not reveal the
identity of the reporting person. However, if the case involves several victims and discrimination occurs
due to requisite conditions or wider practice, anonymity can be protected while conducting the
investigation procedure.

Investigation of discrimination is conducted on the basis of discrimination complaints. The Advocate
first examines each complaint to determine whether the burden of production has been met. This means
that the Advocate checks if the complaint includes facts that justify the assumption that the prohibition
of discrimination has been violated, if the complaint lists the personal circumstances that was the reason
for unfair treatment, and if such treatment infringed on the rights, freedoms, benefits or legal interests.

The Advocate also checks if the complaint includes all necessary elements for investigation, as specified
in Article 36 of PADA. If the burden of production is not met or if a complaint lacks the necessary
elements, the Advocate asks the complainant to complete the complaint, in accordance with the
regulation governing the general administrative procedure. When the Advocate receives a complete
complaint, which has met the burden of production, the Advocate, in accordance with Article 37 of PADA,
makes enquiries with the alleged perpetrator or other parties, and may request data and documents
necessary in accordance with the proportionality principle for investigating discrimination in this specific
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case. PerAdvoc at eds request, publ iudtiesahodies exercising gublic poweosc a | c 0 mit
and legal and natural persons submit to the Advocate, free of charge, all data, including personal, and

documents that the Advocate requires to determine whether or not discrimination occurred in the case

under investigation.

The Advocate has not legally defined mechanisms or sanctions for cases when the alleged perpetrator
or other subjects fail to respond to data requests. Based on our experience, subjects called upon to
produce data and answers responsively cooperate in procedures in most cases. When they fail to do
so, the Advocate can only call upon them again to respond, and ultimately adopts a decision based on
available facts and documentation. The nature of the discrimination investigation procedure, in which
the rule of reversal of the burden of proof is essential, encourages the persons liable to participate in
the procedure, because, in the event the complainant meets the burden of production, the burden of
proof falls upon the persons liable, who must prove that they did not discriminate. If the persons liable
fail to use the opportunity to present proof to establish that the complainant was not discriminated
against, the consequences of the procedure for persons liable could be unfavourable.

Here we must repeat that the applications that the Advocate received when IPETA was still in effect
were considered under IPETA. Therefore, in 2018 the Advocate also conducted informal procedures
and issued opinions in accordance with Article 127 16 of IPETA, and not only procedures under PADA
and GAPA.

Of the 149 cases closed in 2018, 33.56% (50 cases) involved counselling, and 66.44% (99 cases)
involved discrimination investigations.

Table: Counselling and discrimination investigation procedure in 2018 1 closed cases

Work on cases in 2018 Number Percentage
Counselling 50 33.6%
Discrimination investigation procedures | 99 66.4%
Total 149 100.0%

Counselling and discrimination investigation procedures in 2018

Counselling
33.6%

Below we present statistical data on cases closed in 2018 by personal circumstance, form of
discrimination, and areas in which discrimination was alleged.
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2.3.3.1 Alleged personal circumstances of discrimination

The most common alleged personal circumstance of discrimination in cases closed in 2018 was
disability (15 cases or 9.62%). This is followed by cases involving personal circumstances of
ethnicity, race, and ethnic background (14 cases or 8.24%, of which eight cases are race-related and
four cases are related to race or ethnic background). The alleged personal circumstance of gender
occurred in eight cases (4.71%), followed by religion or belief (seven cases or 4.12%), age and sexual
orientation (five cases, or 2.94%, each), social status, financial situation and place of residence (two
cases, or 1.18%, each). The Advocate investigated one case of alleged discrimination due to language,
nationality of other EU member state, and nationality of a third country (one case or 0.59%). In 2018,
the Advocate closed no discrimination complaints, requests for counsel or questions, in which the
alleged discrimination was due to the personal circumstances of gender identity, gender expression or
education.

Other personal circumstances, such as place of residence, health condition, status of retired person,
trade union membership, status of sole trader, and similar, were alleged in 16 cases (9.41%).

The statistical overview by personal circumstances also shows that in over half of the cases (91 cases
or 53.53%) the personal circumstance was not listed or can not be discerned from the description of
conduct; this indicates a low level of awareness of the fact that the personal circumstance is an essential
elementforinve st i gating discrimination and the Advocateobs

In the table below, the sum of listed personal circumstances does not equal the total number of cases
closed in 2018 (149). The reason for this discrepancy is that a complainant can allege discrimination on
the basis of several personal circumstances simultaneously, or because the data on personal
circumstance as the reason for discrimination is not given.

Table: Alleged personal circumstance of discrimination in cases closed in 2018

Alleged personal circumstances of discrimination Number Percentage
1 Gender 8 4.7%
2 Ethnicity 8 4.7%
2.1 Race or ethnic background 6 3.5%
2.2 Language 1 0.6%
3 Religion or belief 7 4.1%
4 Disability 15 8.8%
5 Age 5 2.9%
6 Sexual orientation 5 2.9%
7 Gender identity 0 0.0%
8 Gender expression 0 0.0%
9 Social status 2 1.2%
10 Financial situation 2 1.2%
11 Education 0 0.0%
12 Nationality of other EU member state 1 0.6%
12.2 Nationality of third country 1 0.6%
12.3 Place of residence 2 1.2%
Other 16 9.4%
No personal circumstance 91 53.5%
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Alleged personal circumstance of discrimination in cases closed in 2018
(including cases where the personal circumstance was not stated or the
stated circumstance was another personal circumstance)

Race or ethnic
background

3,5%

Gender Ethnicity Language Religion or belief

4.7% 4,7% 0,6% 4,1%

Age
2,9%

Sexual orientation

2,9%

Social status

1,2%

Financial situation
1,2%
Nationality of other
EU member state
- 0,6%
Nationality of
third country

0,6%
Place od residence

1,2%

Other personal circumstance

9,4%
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Alleged personal circumstance of discrimination in cases closed in 2018
(not including cases where the personal circumstance was not stated or
the stated circumstance was another personal circumstance)

Nationality of other EU

member state
0,
Financial situation 1’6 /o
3,2% Natioggﬂ%'tg third  pjace of residence
3,2%
1,6% '
Social status [

3,2%\

2,7%

Gender
1
Age
7,9%
“ \ Language
1,6%
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2.3.3.2 Areas of life where discrimination occurs

The majority of cases closed in 2018 was related to employment and work; 29 cases (26.61%)
involved employment and working conditions, including termination of employment contract and wages;
27 cases (24.77%) involved conditions for access to employment, self-employment and occupation,
including selection criteria and employment conditions, regardless of the type of activity and on all levels
of professional hierarchy, including promotion.

This was followed by access to goods and services available to the public, including housing, and supply
thereof, with 27 cases (24.77%). The Advocate closed 16 cases (14.68%) in the area of education, and
seven cases (6.42%) in the area of social protection, including social security and health care. This is
followed by the area of access to social advantages (two cases or 1.83%), and the area of membership
and involvement in worker or employer organisations or any organisation whose members engage in a
particular occupation, including the benefits provided by such organisations (one case or 0.92%). Other
cases were related to other areas, such as courts and various media.

In the table below, the sum of listed personal circumstances does not equal the total number of cases

closed in 2018 (149), because a complainant can allege discrimination in various areas of life
simultaneously or in other areas not explicitly defined by the law.

Table: Alleged areas of life in cases closed in 2018

Alleged area of discrimination Number Percentage
1 Conditions for access to employment, self-employment and | 27 24.8%
occupation (including selection criteria and recruitment conditions,
regardless of the type of activity and on all levels of professional
hierarchy, including promotion)

2 Access to all forms and to all levels of career guidance and | O 0.0%
counselling, vocational and professional education and training,
advanced vocational training and retraining, including practical
work experience

3 Employment and working conditions, including termination of | 29 26.6%
employment contracts and wages
4 Membership and involvement in worker or employer | 1 0.9%

organisations or any organisation whose members engage in a
particular occupation, including the benefits provided by such
organisations;

5 Social protection, including social security and health care 7 6.4%
6 Social benefits 2 1.8%
7 Education 16 14.7%
8 Access to goods and services available to the public, including | 27 24.8%

housing, and supply thereof
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Alleged areas of life in cases closed in 2018

Access to goods and

services, including\
housing

24,8%

s

Social benefits
1,8%

_ _ / ———_Membership in
Social protection employee
and assistance, organisations,

health care including benefits
6,4% 0,9%

Access to employment and

recruitment conditions,
including promotion

24,8%

Employment conditions
and working conditions,
including termination of
employment contract
and wages

26,6%
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2.3.3.3 Forms of discrimination

PADA defined several forms of discrimination. The most common alleged form of discrimination in cases
closed in 2018 was direct discrimination (102 cases or 65.38%). The second most common alleged
form of discrimination was indirect discrimination (19 cases or 12.18%), followed by harassment (7
cases or 4.49%) and incitement to discrimination (also seven cases or 4.49%), and one case of sexual
harassment (0.64%).

The Advocate did not close any case in the area of instruction to discriminate and victimisation in 2018.
In 20 closed cases (12.82%), no form of discrimination could be discerned, as the matter was not related
to this area.

In the table below, the sum of listed areas of life does not equal the total number of cases closed in 2018

(149) i one case shows characteristics of several forms of discrimination simultaneously, and in several
cases we can not define the form of discrimination because the case is not related to discrimination.

Table: Alleged forms of discrimination in cases closed in 2018

Alleged forms of discrimination Number | Percentage
Direct discrimination 102 65.4%
Indirect discrimination 19 12.2%
Harassment 7 4.5%
Sexual harassment 1 0.6%
Instruction to discriminate 0 0.0%
Victimisation 0 0.0%
Incitement to discriminate or public justification for neglecting or despising | 7 4.5%

No data 20 12.8%

Alleged forms of discrimination in cases closed in 2018
Instruction to
discriminate or
public justification

4,5%

Sexual \

harassment
0,6%

Harassment/

4,5%
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2.3.4 Outcomes of procedures before the Advocate

The Advocate can close cases in different ways, depending on various factors. The first factor is legal
basis. The previous law (IPETA) provided for opinions, which are no longer included in the new law
(PADA). Opinions published in 2018 were therefore published on the basis of IPETA, specifically in
cases the Advocate received before 24 May 2016, when PADA entered into force.

The second factor affecting how cases were closed is the type of powers exercised by the Advocate in
a specific matter. In investigation of specific cases, there are two key powers from Article 21 of PADA,
specifically the power to issue recommendations (Article 21, indent 2, of PADA) and to provide
independent assistance to clients (Article 21, indent 4, of PADA), and the powers under Articles 33i 44
of PADA. Therefore, in the event of questions and requests for counsel, support or assistance, the
Advocate provides an answer or clarification to the client. In procedures for investigating
discrimination, carried out under Article 33 or Article 34 of PADA, the Advocate has the power to issue
decisions and to refer cases to other competent bodies. Furthermore, the Advocate can close cases in
accordance with Article 38 of PADA by filing requests for a constitutional review with the Constitutional
Court of the Republic of Slovenia.

Closures of procedures also depend on the responsiveness of the reporting person. If a reporting person
is not responsive and, for example, fails to reply to a request for completion of an application, and the
original application (proposal, request, letter, or similar) does not provide sufficient information for a
specific reply, the procedure is closed with an official note. A procedure is closed with an official note
al so when the persona I|iable under PADA compl
treatment.

In the table below, the sum of listed outcomes does not equal the total number of cases closed in 2018
(149) 1 the outcome of one case can include several different documents (e.g. opinion and
recommendation, or clarification and recommendation). In terms of content, the outcomes of cases are
presented below in Chapter 2.4 Work on matters within the jurisdiction of the body i anonymised
descriptions of cases. In 2018, the Advocate also issued five decisions, which are not included in the
statistics T the reasons are described under 2.3.4.1 Decisions.

Table: Outcomes of procedures before the Advocate in cases closed in 2018

Outcomes of procedures before the Advocate Number | Percentage
Clarification 108 68.8%
Recommendation 7 4.5%
Opinion 4 2.5%
Official note 38 24.2%
Total 157 100.0%
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Outcomes of procedures before the Advocate in
cases closed in 2018

Official note

Recommendati 24.2%
on
4,5% 7
Opinion /
2.5%

In 12 cases investigated by the Advocate, the existence of discrimination was determined, specifically
in the following different ways:

1 by an opinion;
T after studying the subject matter and issui
T by determining systematic discrimination.

Discrimination was not determined when the Advocate conducted discrimination investigation procedure
but did not establish its existence, or when the Advocate did not conduct the discrimination investigation

procedure because the case involved requests for couns e | or answers to cli
outcomes of Advocatebds exercise of power s in indi
individual s, regarding issues that are within, or

could have occurred, what persons can do in the event of discrimination, or clarifications on the
procedure before the Advocate. These also involve cases in which the complaint was withdrawn, in
cases of incomplete complaints submitted in a manner that prevented any decision, or correspondence
submitted to the Advocate for information purposes.

Table: Did discrimination occur in this case (by cases received in specific year)?

Did discrimination occur in this case?

Period Yes Neither yes nor no No

20121 2016 4 107 Incomplete complaint, Advocate has no | 14 i Discrimination is not
powers, answers to questions and | alleged, clarification issued
clarifications
2017 4 471 Incomplete complaint, Advocate has no | 31 i Discrimination is not
powers, for information purposes, complaint | alleged, clarification issued
withdrawn, case is considered before the
court, answers to questions and
clarifications

2018 4 227 Incomplete complaint, Advocate has no | 49 i Discrimination is not
powers, for information purposes, complaint | alleged, clarification issued
withdrawn, answers to questions and
clarifications

* The table shows substantive outcomes of cases by specific year/period when the cases were received
for consideration and not by years when the cases were closed. The data is therefore not comparable
with the data in previous tables.
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COUNSELLING AND INVESTIGATION OF DISGENINAT

2.3.4.1 Decisions

In 2018, the Advocate, in the discrimination investigation procedures, issued the first five decisions

under PADA in conjunction with GAPA, with discrimination established in one case. This type of

document is not included in the statistics for 2018 orint he t abl e A Out comes of proce
Advocateo, as none of these cases were closed in 201
closed, even though a decision was issued, is that the Advocate in such cases continues monitoring the

implementation of the decision, or waits for potential application of legal means against the decision by

either party. That is why these cases are not included in the statistics of cases closed in 2018, but are

presented below. Some of this cases are detailed in the substantive section of the report, in Chapter 2.4

Work on matters within the jurisdiction of the body i anonymised descriptions of cases.
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TabletAdvocateods

decisions in 2018

No.

Advocatebds deci sions in 201

Type of
decision

Sector

0700-
22/2018

The Municipality allegedly violated the prohibition of
discrimination under PADA by not providing paid or free public
transportation services for preschool children to the
kindergarten in local communities where the family lives.
Transportation of preschool children represents a high cost for
the family. The complainant alleges discrimination due to social
states and place of residence. The Municipality provides
transportation services only for primary-school children
because primary school attendance is mandatory. The
Advocate did not determine discrimination under PADA.

Declaratory

Discrimination
was not found.

Public
(municipality)

0700-
34/2018

The reporting person alleges that the employer treats their
work unequally based on the employment contract in
comparison to other workers. The complainant also mentioned
threats, insults and irregular payment of retirement benefits for
their personal income. As grounds for alleged discrimination,
the complainant highlights the personal circumstances of
disability and education. Th
proof did not establish facts that would justify the presumption
that the prohibition of discrimination had been violated, and on
which basis the alleged perpetrator would have to present
proof that they had not violated this prohibition in this case, as
stipulated by Article 40 of PADA.

Declaratory

Discrimination
was not found.

Private
(employer)

0700-
35/2018

A local society of persons with disabilities submitted a
discrimination complaint regarding access to funds for disabled
peopl ebs organisation. I n t
complainant alleges discrimination of the society with the
status of a disabled peopl ebd
suspicion that the foundation responsible for distribution of
funds discriminates against humanitarian organisations that
are not part of an association or societies that operate on a
local level. In the complaint, the complainant listed disability, in
addition to local affiliation and social status, as a personal
circumstance. The Advocate determined that the
society/complainant as a legal person does not enjoy
protection against discrimination under PADA, as it is not
discrimination due to personal circumstance of its members,
founders, or management members.

Declaratory

Discrimination
was not found.

Public (fund
operator)

0700-
45/2017

The complainant alleges that the sports club is
discriminating against him, as they prevent him from
obtaining licence for a sport referee in a specific sports
discipline. In his application, the complainant states that
he submitted an application by e-mail for a referee licence
for 2018 on December 2017, and again on January and
March 2018; however, the sports club decided that the
complainant is not entitled to the referee licence as he
exceeds the age limit of 70 years, which Article 10 of the
clubés Articles of Associ auely
performing the role of a referee. The Advocate determined
that, by preventing the reporting person from obtaining a
sport referee licence solely because of age, without
individual examination of his capabilities, the club is
violating the prohibition of direct discrimination due to age
under Article 4 of PADA.

Declaratory

Discrimination
was found.

Private
(society)
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No. Advocateds decisions in 201 Typeof Sector
decision

0700- The Advocate received an anonymous discrimination | Declaratory Public

44/2017 | complaint, stating that the employees in a public institute (institute)

conducting fieldwork are discriminated against on the basis of
gender. Allegedly, men received different winter jacket and
winter clothing for fieldwork than women, for performing
identical work. The Advocate determined that the provision of
work equipment for employees was appropriate, and that the
institute, in the level of adopted internal by-laws, does not
distinguish between employees based on gender, and,
consequently, does not violate the prohibition of discrimination
as defined by PADA when providing work equipment for its
employees.

Discrimination
was not found.
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2.3.4.1 Recommendations

In 2018, the Advocate issued seven recommendations in accordance with Article 21 of PADA in
procedures discrimination investigation. The recommendations issued are substantively related to the
necessary legislative changes or interpretations of regulations, and to measures that are not defined as
obligatory, but, if implemented, would contribute to increased equality of vulnerable social groups.

The recommendations were issued for the following personal circumstances: disability in four cases,
and one case each for ethnicity, place of residence, and status of sole trader.

In terms of content, the seven recommendations were issued to the following parties:

1 three recommendations to legal persons, which could eliminate discrimination in specific
cases by implementing the recommendations;

1 three recommendations to public authorities, which could eliminate systemic discrimination
by amending the regulation;

 onerecommendation for municipalities, which could reasonably promote greater equality by
amending the regulation.
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recommendations in 2018

No.

Recipient of the
recommendation

Content of the recommendation

Outcome or recipientds response

Personal
circumsta
nce

0701-
6/2017

Municipality of Tolmin

During the renovation of the local theatre, the owner or work contractor did not ensure unobstructed access
to the stage for wheelchair users. Based on its enquiry, the Advocate determined that stage and backstage
access according to standard SIST ISO 21542: 2012 (Building construction i access and usability of
constructed environment) is not required, as stage access needs to be provided only in new buildings.
Based on the above, direct discrimination due to disability under PADA could not be established.
Nevertheless, the Advocate issued a recommendation to the Municipality to weigh the possibility of
providing unobstructed and permanent stage access to persons with reduced mobility, thereby creating
the conditions for equal treatment and social inclusion of such persons, to ensure their greater participation
in cultural life and other events offered by the theatre. The Advocate also emphasised the commitments
from the UN Convention on the Rights of Persons with Disabilities.

No response.

Disability

0700-
29/2016-
MDDSZ

Cankar Hall

Per t he compl ainant 6s compl aint the Advocate
complainant alleged regarding access to public cultural events organised in Cankar Hall. Visitors using
wheelchairs have a limited number of places available, and tickets for these places are sold out very
quickly. Article 9 of the Equalisation of Opportunities for Persons with Disabilities Act 2°(EOPDA) prohibits
discrimination due to disability in access to public buildings and facilities, and stipulates an obligation to
adapt public buildings and facilities; however, the deadline for such an adaptation is extremely long i
2025. Because Cankar Hall is the main Slovenian cultural centre and an information access point for
culture-related events, also to established to provide a public service i culture and arts programme, co-
financed by the Ministry of Culture (MoC), it is important that persons with disabilities are provided with
access as soon as possible and in the widest scope possible. The Advocate issued a recommendation for
Cankar Hall to examine this issue and weigh the options for increasing the number of spaces for visitors
using wheelchairs, before the legal deadline for this adaptation.

The person liable responded and explained that adaptations are being implemented, but gradually,
as they have limited financial resource available for this purpose.

Disability

10 Official Gazette of the Republic of Slovenia, no. 90/10, 50/14, and 32/17
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No. Recipient of the Content of the recommendation Personal
recommendation . . = circumsta
Outcome or recipientds response nce
0700- Web portal editorial Under articles on one of the local web portals, a user posted discriminatory comments aimed at one of the | Ethnicity
44/2018 board recognised minorities. The complainant claimed that the comments represented a harassment of citizens

www.lendavainfo.com

belonging to this minority community. Based on the review of numerous publicly accessible posts by the
specific user, the Advocate determined that there is a high likelihood that the comments represent
discriminatory conduct towards citizen of a national community in the Republic of Slovenia, specifically in
a manner that is recognised by PADA as recurring mass discrimination. This area is regulated in Slovenia
by the Code of Hate Speech Regulation on Slovenian Web Portals, which all major media companies in
Slovenia signed. The Code is not legally binding, but recommends commitments to consistent moderation
of user content, with warnings issued to users and interventions in the event of hate speech. The Advocate
found that the editorial board of the web portal was already aware of the significance of issues of hate
speech and intolerance, as the portal published its rules for commenting, in which the editorial board call
upon user to promote a tolerant and informed discussion free of hate speech, and had already deleted
some comments intolerant of persons belonging to a national community. In this spirit and considering the
judgement of the European Court of Human Rights in Delfi AS v. Estonia, the Advocate recommended, in
accordance with Article 21, indent 2, of PADA, that the web portal continue to eliminate hate speech and
intolerance, particularly in comments to published news and articles.

Following a review of the portal, we found that intolerant comments against the minority
community were deleted.
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No. Recipient of the Content of the recommendation Personal
recommendation . . = circumsta
Outcome or recipientds response nce
0701- National Assembly of | An individual contacted the Advocate, asking for assistance regarding an exemption from payment of | Disability
10/2018/4 | the Republic of annual motor vehicle charge, which is regulated by the Motor Vehicle Charges Act? (MVCA). The

Slovenia

Ministry of
Infrastructure (Mol),
for information
purposes

complainant is the mother of a disabled daughter, and, together with other family members, has a
temporary residence permit in the Republic of Slovenia. As a foreigner living in Slovenia less than five
years, she does not yet meet the criteria for a permanent residence permit. In May 2018, the administrative
unit rejected the complainantés application for
that the complainant does not meet the criteria of Article 9, paragraph 5, of MVCA, which stipulates that
an exemption from payment for a minor can be claimed only by parents that provide a permanent
residence to minors. According to the opinion of the Advocate, this interpretation of Article 9, paragraph 5,
of MVCA is incorrect, and that the wording of Article9, par agraph 5, regardin
needs to be interpreted in the sense of minor and parents living in joint residence, regardless of the legal
status of permanent or temporary residence. The Advocate issued a recommendation to the National
Assembly of the Republic of Slovenia to begin the procedure of authentic interpretation of Article 9,
paragraph 5, of MVCA, whereby entitlement to exemption from payment of annual motor vehicle charge
would be assessed based on the joint residence of minor and parents, regardless if such joint residence
represents a permanent or temporary residence.

Response by the National Assembly: President of the National Assembly replies that the
recommendation will be presented in the new legislative period. The new President of the
National Assembly informs the Members of Parliament of the recommendation.

The National Assembly responds and clarifies that they have received the recommendation and
that it has been considered. The National Assembly submits to the Advocate a memorandum from
Mol, in which the latter responds to the written question by a Member of National Council. The
Ministry assesses that the case in question does not represent discrimination.

11 Official Gazette of the Republic of Slovenia, no. 54/17
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No.

Recipient of the
recommendation

Content of the recommendation

OQutcome or recipientbés response

Personal
circumsta
nce

0700-
53/2016/6

Slovenian Traffic
Safety Agency

A student driver contacted the Advocate because required an interpreter for the theoretical part of the test.
Special terms are scheduled for taking the highway code test with the help of an interpreter (for Slovenian
sign language, foreign language, assistance for person with dyslexia, or other special cases). If the student
driver who wants to take the theoretical part of the test with an interpreter can not take the test in terms
scheduled or no term is schedules for a specific location, the student driver can contact the Agency to
arrange a suitable solution. The student driver contacted the Agency with a request for a morning term;
however, the attached correspondence shows that the Agency was not willing to provide a morning term.
In accordance with indent 2 of PADA, the Advocate issued a recommendation to the Agency to adjust the
terms for student drivers that are taking the test with the help of an interpreter, ensuring that terms will be
available in the same timeframes as tests taken without an interpreter.

No response.

Disability

0701-
5/2015/8

Municipalities of
Brezovi ca,
Medvode, Ig,
Grosuplje, Vodice,
Dobrova-Polhov
Gradec, Dol

The Market Inspectorate of the Republic of Slovenia asked the Advocate for an opinion whether or not
subsidising the cost of the monthly pass for unemployed persons only in the area of the Municipality of
Ljubljana (Mol) (first zone) is discriminatory, and if such and offer/practice can be construed as a violation
of the principle of equality due to personal circumstances (unemployment, place of residence). The
Advocate assessed that the measure to reduce the price of the pass, with the difference co-financed by
MolL, is a so-called incentive measure in accordance with the provision of Article 6 of IPETA. It is intended
for socially and economically weaker individuals, and aims to promote social justice. The measure is
intended for unemployed persons for use in passenger transport within the area of MoL, and not for
passengers on integrated lines. According to the Advocate, MoL does not act in conflict with the provisions
of IPETA, as every individual municipality defines the manner and organisation of its city regular passenger
service in its own territory. The law does not stipulate that municipalities need to subsidise transportation
to all unemployed persons to municipalities where they have their permanent residence. However, there
are no impediments to other municipalities implementing such measures, which the Advocate
recommended to specific municipalities.

No response.

Place of
residence
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and Equal
Opportunities

and sole traders when obtaining the status of a home care assistant. After studying the subject matter, the
Advocate found that, based on applicable regulation, there are no justified grounds for distinguishing
between the above categories of potential home care assistants. The Advocate therefore recommends to
MLFSAEOQ, as the ministry drafting SAA, to begin drafting an appropriate amendment to Article 18.b of
SAA, which will not discriminate between employed or self-employed persons.

No response.

No. Recipient of the Content of the recommendation Personal
recommendation : : = circumsta
Outcome or recipientds response nce
0701- Ministry of Labour, The Human Rights Ombudsman informed the Advocate of the problem of Article 18.b of the Social | Status  of
8/2017/2 | Family, Social Affairs | Protection Act 12 (SPA), which refers to different treatment of employees under an employment contract | sole trader

ADVOCATIHGH.IGHTS

At the time this Report was published, MLFSAEO, Mol and the Slovenian Traffic Safety Agency have not yet informed the Advocate whether or not
they intend to implement the recommendation.

12 Official Gazette of the Republic of Slovenia, no. 3/07 i official consolidated text, 23/07 i correction, 41/07 i correction, 61/10 i1 ZSVarPre, 62/10 7 ZUPJS, 57/12, 39/16,
52/167 ZPPreb-1, 15/17 1 DZ, 29/17, 54/17, 21/18 i ZNOrg, and 31/18 1 ZOA-A
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2.4 Work on matters within the jurisdiction of the body i anonymised descriptions of

cases

Bel ow, we describe the Advocatebs practice by

cases where individuals contacted the Advocate with a request for counsel and assistance, and in cases
of discrimination complaints. The Advocate investigated cases of discrimination on the basis of five
received complaints filed by victims of discrimination (Article 33 of PADA), or as part of procedures that
the Advocate can initiate ex officio if it receives an anonymous complaint, a complaint by a third party

(not the victim) or if it becomes aware of discrimination in another way (Article 34 of PADA).

Below, we present the cases considered by the Advocate, by personal circumstance and area of

discrimination.

2.4.1 Personal circumstances

2.4.1.1 Gender

In 2018, the Advocate closed eight cases related to gender. Areas covered by these cases included
harassment, treatment of fathers in issues of custody and contacts with children, sexist use of language,

and favourable treatment of women in access to sports events.

Case example

A club organised a sports event, where participation fee was planned lower for women than men. The
Advocate received a complaint stating that such unequal charging represents discrimination based
on (male) gender. The complaint was filed when IPETA was in effect. The Advocate determined the
existence of gender-based discrimination in area of access to goods and services.

After determining the actual situation, the Advocate considered whether such treatment could fall
under an exception of prohibition of discrimination under Article 2.a of IPETA, which states that the
law does not exclude different treatment if such different treatment justifies a legal goal and the means
for achieving this goal are appropriate and necessary. The goal of increasing the number of women
participating in the event, as stated by the organiser, was recognised by the Advocate as legal and
legitimate in terms of promoting participation of women, as underrepresented in the event, in
recreational activities. However, the Advocate could not confirm the measure of lower participation
fee, which the organiser implemented to achieve the goal of increased number of women participants,
as necessary (required or unavoidable) to achieve this goal. The organiser could achieve higher
participation of women at the event using other or different means (not necessarily by the participation
fee discount), e.g. by advertising. In fact, the lower participation fee for women was not an effective
measure to increase the number of participation of women, as the actual participation of women was
actually lower with the reduced participation fee than before.

The Advocate also assessed whether such efforts to increase participating of women, considering
the past experience of different gender participation at the event, could be considered as a special
measure, i.e. incentive measure, which gives special benefits or implements special incentives for
persons in less favourable positions (under Article 6, paragraph 2, indent 2, of IPETA). However, in
this specific case, the Advocate did not recognise women as persons in a less favourable position
than men due to their gender, i.e. that women could not afford to pay the same patrticipation fee as
men. The Advocate determined that this measure to achieve a specific goal could not be categorised
as an incentive special measure.

(case no. 0700-28/2016-MDDSZ, opinion from 19 December 2018)
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2.4.1.2 Race, ethnicity or ethnic background

In 2018, the Advocate closed 15 cases related to ethnicity. The areas covered by these cases included
discriminatory ads by political parties, discriminatory media content and comments on web portals,
access to employment, and discriminatory rental ads for apartments.

Case example

Under various articles on one of the local web portals, a user posted discriminatory comments aimed
at one of the constitutionally recognised minorities. The complainant claimed that the comments
represented a harassment of citizens belonging to this minority community.

Based on the review of numerous publicly accessible posts by the specific user, the Advocate
determined that there is a high likelihood that the comments represent discriminatory conduct towards
citizen of a national community in the Republic of Slovenia, specifically in a manner that is recognised
by PADA as recurring mass discrimination. The comments affect persons belonging to the national
community by creating a degrading, humiliating and offensive environment, or insult their dignity, as
they do not recognised their sovereign national rights but present them as inferior. The Advocate is
aware of the respect for free speech; however, the manner of presenting specific content in public
statement can affect those that are the subject of this content or recipients of such statements.
Furthermore, Article 10, paragraph 2, of PADA
persons or groups of persons due to personal circumstances ... including justifying ideas of the
supremacy or superiority of a person or a group of people with certain characteristics which arise from
the aforementioned personal circumstances and which are supposedly superior to those who are not
part of such group. 0

The Advocate recognises public information via web portals as a type of area of public life, as part of
access to goods and services available to the public. This area is regulated in Slovenia by the Code
of Hate Speech Regulation on Slovenian Web Portals (Spletno oko, Faculty of Social Sciences,
University of Ljubljana), which was signed by all major media companies in the Republic of Slovenia,
as owners of their web portals. The Code is not legally binding, but recommends commitments to
consistent moderation of user content, with warnings issued to users and interventions in the event
of hate speech, specifically with the option to report hate speech by other users, as well as deleting
guestionable comments by web portal moderators.

The Advocate found that the editorial board of the web portal was already aware of the significance
of issues of hate speech and intolerance, as the portal published its rules for commenting, in which
the editorial board call upon user to promote a tolerant and informed discussion free of hate speech,
and had already deleted some comments intolerant of persons belonging to a ethnic community. In
this spirit and considering the judgement of the European Court of Human Rights in Delfi AS v.
Estonia, the Advocate recommended, in accordance with Article 21, indent 2, of PADA, that the web
portal continue to eliminate hate speech and intolerance, particularly in comments to published news
and articles.

(case no. 0700-44/2018, opinion from 17 December 2018)
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2.4.1.3 Language

In 2018, the Advocate closed one case related to language.

Case example

The Advocate received a request by the Inspectorate of the Republic of Slovenia for Education and
Sport regarding an educational measure in a bilingual public kindergarten, which has an Italian
language programme. Kindergartens in the bilingual territory have a rule that, if the programme is
carried out in one language, children also become familiar with the other language. However, the
educator in the kindergarten implemented an educational measure, specifically punishing any child
for any Slovenian spoken word with a black mark; ten black marks resulted in a ban on playing in the
playground for one day.

The Advocate assessed that this practice undoubtedly causes a deprivation in children, and has
predominantly affected children from Slovene-speaking or bilingual families, as these children
experience and use the Slovenian language more often in kindergarten when they were supposed to
communicate in Italian, which could represent indirect discrimination. Considering that the
kindergarten in question is Italian, and in which Slovene-speaking children are introduced to Italian,
the educator pursued a legitimate goal;, however, the question remains whether the means for
achieving this goal were appropriate, necessary, and proportional. This, however, is a technical
guestion regarding the appropriateness of educational measure employed by the educator in working
with kindergarten children, which falls outside the jurisdiction of the Advocate.

The Advocate therefore issued an opinion to the competent inspectorate regarding the aspects of the
case that falls under the jurisdiction of PADA, and the inspectorate has the jurisdiction to assess
whether the educational measure is appropriate or not.

(case no. 0700-29/2018/2, answer from 17 October 2018)

2.4.1.4 Religion or belief

In 2018, the Advocate closed seven cases related to religion or belief. The areas covered by these cases
included discriminatory media content, a rental ad for an apartment for a group of specific religion,
guestion regarding the employerds provision of
education, a conscientious objection in access to training or employment, treatment in the procedure for

acquisition of citizenship, and provision of school meals without pork.

Case example

School administration issued notices to its pupils that they will start providing school meals without
pork and pork products, and asked parents and guardians to opt in to the pork-free school menu for
their children by signing the notice. The Inspectorate of the Republic of Slovenia for Education and
Sport, which received the report stating that all pupils were not treated equally before the law, turned
to the Advocate of the Principle of Equality for an opinion.

The Advocate assessed that this was a case of implementing the institute of appropriate/reasonable
accommodation, specifically on the basis of personal circumstance of religion that prohibits
consumption of pork. In Slovenian legislation, the institute of reasonable/appropriate accommodation
is partially implemented only for the personal circumstance of disability. In substantive terms,
however, measures for reasonable/appropriate accommodation can be adapted in other areas and
in relation to other personal circumstances, not only for disability. With this measure, the school in
guestion adapted school meals provided for school-age children to the religion of a group of children
(or, indirectly, their parents; either Jewish or Islamic religion), as these children could otherwise be
deprived of a school meal. The school also acted in accordance with the principle of best interests of
the child, which is protected by the Family Code.
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Such an implementation of the institute of appropriate/reasonable accommodation does not infringe
on the rights of others and does not represent discrimination of those who do not require such
accommodation. Based on the above, the Advocate found no elements of discrimination in the
submitted case. (case no. 0700-57/2016, clarification from 21 November 2018)

2.4.1.5 Disability

In 2018, the Advocate closed 15 cases related to disability. The areas covered by these cases included
access to employment, working conditions, social protection, access to kindergarten with a regular
programme, access to goods and services, access to courts and polling stations, and the obligation of
public authorities to respond in Braille.

Case example

During the renovation of the local theatre, the owner or work contractor did not ensure unobstructed
access to the stage for wheelchair users. The complainant contacted the Advocate, alleging
discrimination based on disability.

Based on its enquiry, the Advocate determined that the building was restructured based on a final
building permit, and that it acquired an operating permit; it provided unobstructed access, entry and
use of areas intended for visitors, and had three places for persons in wheelchair, which is over 1%
of the theatre seats, as required by regulation. Stage and backstage access according to standard
SIST ISO 21542: 2012 (Building construction i access and usability of constructed environment) is
not required, as stage access needs to be provided only in new buildings, according to this standard.
Furthermore, the Advocate determined that, after the building started operating, the need for stage
access for persons with reduced mobility was rarely expressed, and when it was, the request was
granted. Based on the above, direct discrimination due to disability under PADA could not be
established.

Nevertheless, based on Article 21, paragraph 1, indent 2, the Advocate issued a recommendation to
the Municipality to weigh the possibility of providing unobstructed and permanent stage access to
persons with reduced mobility, thereby creating the conditions for equal treatment and social inclusion
of such persons, to ensure their greater participation in cultural life and other events offered by the
theatre. The Advocate also emphasised the commitments from the UN Convention on the Rights of
Persons with Disabilities.

(case no. 0701-6/2017, recommendation from 27 November 2018)

2.4.1.6 Sexual orientation

In 2018, the Advocate closed five cases related to sexual orientation. The areas covered by these cases
included discriminatory speech, discriminatory media content, selection of projects in calls for proposals,
and discriminatory rental ads for real property.

Case example

On a web portal used by natural persons for advertising real property for sale or rent, the reporting
person noticed an ad that included a statement that the real property is not available for rent to
migrants,gaysor fAwor kers from former Yugoslaviao. T
request for clarification, whether or not the Advocate has jurisdiction over such matters. After receiving
the question, the Advocate examined the website and found that the described ad is no longer posted.
The Advocate then found that there was a news article posted about the questionable ad on a news
site, together with a screenshot that showed the posted ad, and the user removed the ad after
receiving a report on his own initiative.
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Based on the ad description and the provisions of PADA, this case would most certainly fall within the
jurisdiction of the Advocate, as this ad relates to the question of access to goods and services,
specifically a rental apartment, which is explicitly included in PADA. The ad also refers to personal
circumstances of race, ethnic background and sexual orientation, which Article 1, paragraph 1, of
PADA explicitly lists as personal circumstances that are prohibited as reasons for discrimination, and
nationality, which PADA includes wunder t he leeg
ad mentions several personal circumstances, provision of Article 12, indent 1, of PADA, which
prohibits multiple discrimination, applies to the discrimination investigation. The fact that the real
property for rent is privately owned is not important.

Pursuant to Article 2, paragraph 1, of PADA, the Advocate holds powers of investigation of
discrimination not only in the public sector, but also in the private sector, i.e. lessors as natural
persons and advertising available apartments or rooms online.

(case no. 0701-36/2018, clarification from 6 November 2018)

2.4.1.7 Gender identity and gender expression

In 2018, the Advocate considered no individual cases (discrimination complainants or requests for
counsel) related to gender identity or gender expression.

24.1.8 Age

In 2018, the Advocate closed five cases related to age. The areas covered by these cases included

access to employment or traineeship, access to benefit cards for retired persons, discriminatory media
content, and access to goods and services.

Case example

After turning 70, the complainant was no longer allowed to continue working as a sport referee in a
sports discipline. According to a provision of the Articles of Association of a society that grants
licences for this activity,ar e f e r e e 6aseer&mds dn 8leDecember in the year when the referee
turns 70. The society explained to the Advocate that the reason for the inclusion of the age criteria in
the Articles of Association was based on the rules of the international sports association, which
include the same criteria.

The Advocate determined that this was indirect discrimination on the basis of age. The society in
question is a professional sports society, which brings together natural persons engaged in a specific
sport on a volunteer basis. As part of its competences, the society is the central or only refereeing
organisation in Slovenia for this specific sport, and has, among other competences, the power to
appoint referees for all events. In Article 4, the Societies Act 13(SA) stipulates that basic acts and
other by-laws of societies must comply with this law and the legal order of the Republic of Slovenia,
which undoubtedly includes PADA. Exercising the right to free association or rights of society
members must be ensured without discrimination.

By implementing an age criteria, the society prevented regular members who have reached the age
of 70 from exercising equal rights (right to be appointed a referee in competitions) or equal
participati on i s(actvely dareying dutsthe adatiesi of & tefieree). The Advocate
assessed whether such differentiation of soci
of prohibition of discrimination under Article 13, paragraph 1, of PADA, which states that unequal
treatment due to a specific personal circumstance does not represent discrimination under this Act if
such different treatment is based on a legitimate goal and the means to achieve this goal are
appropriate, necessary and proportional (Article 13, paragraph 1, of PADA). The Advocate found that
the society failed to establish that, by implementing the age criteria for active performance of sport
referee function, it pursued a specific legitimate goal, not did it establish that the measure (age criteria)

13 Official Gazette of the Republic of Slovenia, no. 64/11 1 official consolidated text, and 21/18 i ZNOrg
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was appropriate, necessary and proportional. Age by itself does not define the psycho-physical
characteristics of persons. Such characteristics can not be determined by generalisation, but only on
a case-by-case basis, e.g. with individual tests of competencies or ability.

(case no. 0700-45/2017, decision from 6 December 2018)

The area of age includes discrimination complaints and requests for counsel submitted by older citizens,
e.g. because they can no longer find employment due to age, or because they are too old to claim a
specific social benefit, which has an age limit. However, complaints can also be submitted by persons
who can not claim certain rights, options or benefits because they are too young, as they can only be
accessed by persons over a set minimum age. A frequent example of this are certain technical positions
or functions, which include a requirement of life experience and maturity, which are presumed to be
acquired (also) with a certain age. Such minimum age limits can be permitted if they are justified by a
legitimate goal and congruent with the principle of proportionality. Situations where a certain benefit is
available only for persons over the age of 18 are also common. The Advocate investigated one such
case.

Case example

Aclientcontactedt he Advocate with a request for advic
of widowerds pension due to the death of her
retail chain, to which recipients of pensions are otherwise entitled. After the EU General Data
Protection Regulation entered into force, the retailer updates its terms and conditions, and
implemented a system wherein underage persons could not renew their benefit cards, which the client
considered discrimination due to age.

The Advocate asked the retailer for an explanation and called upon it to renew the benefit card. The
retailer responded and invited the client to arrange all formalities required to renew the card.
Nevertheless, the client once again asked the Advocate and explained that her underage daughter,
as the recipient of the pension, could not renew the card by herself, as the retailer asked for a
signature of the client as her legal guardian. The client once again asked the Advocate to take action.

After examining the circumstances of the case and the legal bases, the Advocate explained to the
client that, due to the EU General Data Protection Regulation, the retailer changed its membership to
a contractual basis. However, a contract with an underage person can not be concluded directly in
Slovenia, but requires a signature of their legal guardian. In this sense, this represents different
treatment due to age; however, such treatment is permitted, as it falls under the exceptions of
prohibition of discrimination in accordance with Article 13, paragraph 1, of PADA. Different treatment
based on age is permitted. The legal goal pursued by the request that a contract with an underage
person is signed by its legal guardian lies in ensuring the safeguards of legal transactions, and the
measure (in this case, the requirement that the contract is signed by a legal guardian) is appropriate
i the legal guardian is generally an adult and is considered to have legal capacity. The measure is
also necessary, as a contract requires signatures of both parties to be valid, even if one of them is
underage.

The Advocate also explained that receiving a pension, to which an underage person may be entitled
under the Pension and Disability Insurance Act'* (PDIA), is not substantively directly related to the
right to conclude contracts. The entitlement to receive a pension was already considered by the
retailer, as the underage recipient was entitled to the discount card for retired persons. According to
t he Ad v ocsseasmenf)the retailer is not obligated to consider receipt of pension in such a way
that an underage person could conclude a contract.

(case no. 0700-16/2018)

2.4.1.9 Social status

In 2018, the Advocate closed two cases related to social status.

| Case example

14 Official Gazette of the Republic of Slovenia, no. 96/12, 39/13, 99/13 1 ZSVarPre-C, 101/13 i ZIPRS1415, 44/14
T ORZPIZ206, 85/14 1 ZUJF-B, 95/14 i ZUJF-C, 90/1571 ZIUPTD, 102/15, 23/17, 40/17, and 65/17
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The complainant asked for counsel regarding social assistance benefits in cash, and highlighted as
problematic the methodology for calculating property taken into account in assessing the entitlement
to social assistance benefits in cash. According to the complainant, the latter represents
discrimination of the lower class of society. The complainant also expressed her wish to remain
anonymous. In this specific case, the Advocate could not take action to investigate discrimination
against the complainant, as she wished to remain anonymous. The Advocate could only study the
issue on a systemic level. In such cases, when the Advocate, after studying the issues, recognises a
potential systematic problem in the area of unequal treatment, the case is transferred from the
Department for investigation of discrimination, counselling and advocacy to the Department for
systemic monitoring, awareness-raising and prevention of discrimination, which conducts activities of
research, monitoring, and preparing systemic recommendations.

(case no. 0700-25/2017-MDDSZ, answer from 25 October 2018)

2.4.1.10 Financial situation

In 2018, the Advocate closed two cases of discrimination due to financial situation.

Case example

The complainant sent a letter to the Advocate, claiming the the director of a public institute claims as
her own the only parking spot in front of the institute, for which she supposedly has no legal basis.
Considering that the institute employs tens of people, with several times more users to the institute,
of which at least half are socially disadvantaged, the complainant believed that this constitutes a
violation of the principle of equality. The complainant asked the Advocate for a clarification, whether
or not the Advocate has the jurisdiction to take action, and an advice on which public authority to
contact regarding this matter.

The Advocate initially found that the reason for the different treatment of the director, in comparison
to other potential users of the parking space, is in the position of employment, which is not a personal
circumstance under PADA. Personal circumstances are innate or acquired personal characteristics,
features, conditions or statuses, which are, as a rule, permanently and inseparably linked to a
particular individual and their personality, in particular identity, or are not easily altered by the
individual. At the same time, the position of employment is the reason for various benefits granted to
persons working in a specific position. In this example, if the position of director (compared to other
employees) does not justify the use of the parking space, the Advocate advised the complainant to
refer the question to the institute council.

As a separate question, the Advocate examined a comparison of the position of director with the
position of persons who use t he socillydisadvantaged whick
could potentially constitute different treatment on the basis of financial situation. However, for a more
detailed assessment, the Advocate would require more specific information, e.g. is the public institute
accessible by public transport, what is the price of parking at nearby parking spaces, how socially
di sadvantaged are persons using the i nst.iatatheie
position? For this purpose, the Advocate asked the complainant to submit a discrimination complaint,
so that it can start the appropriate procedure. The complainant did not respond.

(case no. 0701-45/2018, clarification from 21 December 2018)

2.4.1.11 Education

In 2018, the Advocate closed no cases in which complainants alleged discrimination due to the personal
circumstance of education.

2.4.1.12 Other personal circumstances

Place of residence
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In 2018, the Advocate closed two cases of discrimination due to place of residence. The areas referred
to by these two cases were access to employment and access to public transportation.

Case example

The family with five children lives in a remote settlement that has no public transportation, while
transportation of school-age children to school is provided by a school van. The family wanted to have
their two kindergarten children take the school van, since transportation of both kindergarten children
to the kindergarten represents a high cost for the family. The Municipality was not willing to provide
transportation to the kindergarten for the two preschool children. In local communities where public
transportation is organised, preschool children can use such transportation services if accompanied
by adults. In the discrimination complaint, the complainant stated that, by not providing transportation
for all preschool children, the Municipality wrongfully discriminated due to place of residence and
social status.

While investigating the case, the Advocate determined that the public transportation in the
municipality (transportation services do not reach the settlement where the complainant lives) is
provided by a concessionaire on the basis of an optional service of general economic interest.
Transportation for schoolrage c¢chi l dren to the complainantds
with the Organisation and Financing of Education Act'®> (OFEA) and the Elementary school Act!®
(BSA), which define the right to free transportation for elementary school pupils and thereby
Municipalitiesé obligation to provi del (KA) dogsnotf
define such right for preschool children. Elementary school attendance is mandatory, while
kindergarten attendance is not (but is undoubtedly beneficial). Based on the above, the Municipality
did not provide transportation for any preschool children (free or paid) in a manner provided to school-
age children.

Therefore, the Advocate issued a declaratory decision, stating that the Municipality is not violating the
prohibition of discrimination under the provisions of PADA by not providing paid or free transportation
for preschool childrenint he compl ainantds settl ement. Pr oy
school-age children is based on the constitutional right to education and on the obligation to attend
school for all children between ages 6 and 15.

(case no. 0700-22/2018/11, decision from 25 October 2018)

National of third country or other EU member state

In 2018, the Advocate closed two cases related to discrimination due to nationality. The areas referred
to by these two cases were access to a camp intended solely for foreigners and access to employment.

Case example

One of the largest companies for providing services in an industry that already employs many
nationals of other countries set a requirement that all newly employed workers must be nationals of
the Republic of Sl oveni a. The workersé | egal
whether or not such a requirement complies with anti-discrimination regulation.

The Advocate explained that, in certain cases, nationality can be a requirement for employment,
under the conditions that this is required by the nature of work and that such a requirement is
proportional and justified by a legal goal. Generally, Slovenian nationality is not required to conclude
an employment contract in Slovenia; employment of foreigners is additionally regulated, as such
employees must meet the requirements of the legislation on the employment of foreigners.

15 Official Gazette of the Republic of Slovenia, no. 16/07 1 official consolidated text, 36/08, 58/09, 64/09 1 correction,
65/09 1 correction, 20/11, 40/12 7 ZUJF, 57/127 ZPCP-2D, 47/15, 46/16, 49/16 i correction, and 25/17 i ZVaj

16 Official Gazette of the Republic of Slovenia, no. 81/06 i official consolidated text, 102/07, 107/10, 87/11, 40/12 i
ZUJF, 63/13, and 46/16 1 ZOFVI-L

17 Official Gazette of the Republic of Slovenia, no. 100/05 7 official consolidated text, 25/08, 98/09 i ZIUZGK, 36/10,
62/107 ZUPJS, 94/1071 ZIU, 40/12 7 ZUJF, 14/157 ZUUJFO, and 55/17
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cases the employer would have to justify which legitimate goals are pursued by this requirement, and
how such a requirement complies with the principle of proportionality, i.e. the measure is appropriate
and pursues such a goal, it is necessary, and the goal can only be pursued with the measure of

nationality requirement.
(case no. 0701-5/2018, answer from 11 April 2018)
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2.4.2 Areas of social life
2.4.2.1 Access to employment, self-employment and occupation

In 2018, the Advocate closed 27 cases related to employment, self-employment, and occupation. The
areas covered by these cases included access to internship, which is limited in certain industries with
an age limit of 30 years, exclusionary conditions in job postings (by gender and nationality), exclusion
of candidates due to their medical conditions and similar.

Case example

A person being treated for HIV contacted the Advocate. After applying to the job posting, the person
successfully attended the interview. The employer referred the person for a physical examination by
a occupational and sports medicine specialist, where they found among the test results from the Clinic
for infectious diseases and fever conditions, which established that the person was being treated for
HIV. Consequently, the person was referred for several more blood test and an additional examination
at the Clinic for infectious diseases and fever conditions. Afterwards, the physician notified the person
that they do not intend to issue a health certificate if the person does not receive additional
vaccinations. The physician also delayed issuing the health certificate; the employer ultimately
decided that no candidate is selected for the position. When the physician finally issued the certificate,
it |l isted the diagnosis in bold, foll owed by
capable to perform the work. The person asked the Advocate for counsel.

Within the context of its powers to provide support and independent assistance to victims of
discrimination, the Advocate provided continuing counsel and support to the client for several months.
The Advocate notified the client that every employer is bound by the provisions of Article 6, paragraph
1, of the Employment Relationships Act!® (ERA), which explicitly prohibits discrimination due to
medical condition, as well as by the provisions of Article 1, paragraph 1, of PADA, which prohibits
discrimination due to any personal circumstance, which includes the medical conditions in question
(e.g. HIV). If the person suffered humiliation due it is condition in the relationship with the physician,
because of undergoing treatment for HIV, this could constitute harassment as a form of discrimination,
which, like any other form of discrimination due to personal circumstance, is prohibited. The Advocate
presented to the person their options for action and its own powers in such cases, but the person
decided against submitting a discrimination complaint.

(case no. 0701-30/2018)

2.4.2.2 Access to career orientation and counselling

In 2018, the Advocate closed no cases related to access to all forms and to all levels of career guidance
and counselling, vocational and professional education and training, advanced vocational training and
retraining, including practical work experience.

2.4.2.3 Employment and working conditions, including termination of employment contracts
and wages

In 2018, the Advocate closed 29 cases related to access to employment, self-employment, and
occupation; this area therefore has the highest number of complaints. The areas covered by these cases
included harassment and sexual harassment in the workplace, promotion, wages and terminations of
employment. More complaints were related to workplace conditions, and involved a combination of
inappropriate relationships, bullying and harassment.

Case example

The complainant claimed that the employer treated their work unequally based on the employment
contract in comparison to his co-worker. The complainant also mentioned threats, insults and irregular

18 Official Gazette of the Republic of Slovenia, no. 21/13, 78/13 1 correction, 47/15 1 ZZSDT, 33/16 1 PZ-F,
52/16,15/17i Const i t uti onal Cour tfPesSDeci si on, and 22/ 19
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payment of retirement benefits for their personal income, which he receives through the employer, as
he is employed as a part-time employer due to disability. As grounds for alleged discrimination, the
complainant highlights the personal circumstances of disability and education.

In the discrimination investigation procedure, the Advocate found that the inappropriate attitude of the
employer towards the client is due to other reasons, specifically because the client refused work
orders given by the employer, whereby the client justified their refusal with the restrictions protecting
the client from such additional work tasks. These restrictions were set by the Health Insurance
Institute of Slovenia and defined the types of work that the worker was not allowed to perform.
However, such restrictions do not mean that the employer is not entitled to give the worker certain
additional tasks, if suchtasksasappr opri ate considering the wo

that the employer observes the essential restrictiono f wor k ari sing from t

i.e. employing the client for part-time work.

Therefore, the Advocate did notdet er mi ne di scri mi nati on. The
statements and means of proof did not establish facts that would justify the presumption that the
prohibition of discrimination had been violated, and on which basis the alleged perpetrator would have
to present proof that they had not violated this prohibition in this case, as stipulated by Article 40 of
PADA.

(case no. 0700-34/2018, decision from 19 November 2018)

I

A

2.4.2.4 Membership in employee and employer organisations

In 2018, the Advocate closed no cases related to membership and involvement in worker or employer

organisations or any organisation whose members perform a certain profession, including the benefit
provided by such organisations.

2.4.2.5 Social protection, including social security and health care

S

In 2018, the Advocate closed seven cases related to social protection, including social security and
health care. The areas covered by these cases included access to social relief, unequal treatment of

persons with disability in determining the minimum pension, unequal access to pension based o

n

gender, unequal treatment of employed and unemployed disabled workers in the transition period for

retirement under the Pension and Disability Insurance Act, criteria for receiving the status of home car
assistant, which differ from employed and self-employed, and access to reimbursement for health-car
costs.

e
e

Case example

The complainant contacted the Advocate with a request for counsel related to retirement of disabled
workers. In her complaint, she expressed the belief that, due to latest reform of the funded pension
plan in the Republic of Slovenia and the latest amendments to the Pension and Disability Insurance
Act (PDIA), disabled workers employed for a fixed term on 31 December 2012 were discriminated
against. The transition period to the new retirement system was two years shorter for these disabled
workers than for disabled workers who were unemployed on the cut-off date. According to the
complainant, the legislature inappropriately categorised disabled workers employed for a fixed terms
into the category of disabled workers with increased protection of rights, even though employment for
a fixed terms constitutes precarious work and disabled workers (once again) enter long-term
unemployment after their employment contracts expire. The complainant could not use the benefits,
as she wished to remain active in the labour market and she endeavoured to work part time for a
fixed time; this resulted in annulled period of employment under Article 405 of PDIA, delayed
retirement age by several years, reduced pension and increased unemployment as recorded by the
Employment Service of Slovenia (ESS).

After considering the issue, the Advocate clarified that the question of expected retirement represents
a so-called protected legal position, which includes, to a certain extent, expected rights from pension
insurance in addition to already obtained rights, but that individuals can not rely on the law not
changing. In accordance with its powers, the legislature decided that the transitional provisions of
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PDIA will define such general protection of expected rights (Article 391), as well as the protection of
rights of certain special categories of society, which were intentionally treated as particularly
vulnerable, including disabled workers. In the legislative procedure, the dominant argument was that
there is a significant difference between employed and unemployed disabled workers, and a
compromising amendment was proposed, whereby the proposed three-year transitional period
remained in effect for employed disabled workers, while the transitional period for disabled workers
registered with ESS was increased to five ye
legislature, by employing this differentiation and unequal treatment, pursued a legitimate goal,
specifically to ensure additional protection of unemployed disabled workers, who are in a
comparatively worse position and are becoming harder to employ with age, with their employment
opportunites decr easi ng even mor e. According to the
unemployed disabled workers as a particularly vulnerable group constitutes a type of positive
measure. Therefore, the Advocate could not determine unlawful discrimination as defined by PADA.
(case no. 0701-40/2018, clarification from 26 November 2018)

2.4.2.6 Social benefits

In 2018, the Advocate closed two cases related to social benefits. The areas referred to by these two
cases were access to scholarship.

Case example

The complainant notified the Advocate that the municipal council in one of Slovenian municipalities
intends to adopt an amendment to the rules on scholarships for students and pupils, whereby pupils
who decided to continue their education in their home town would receive additional points in the
procedure of assessing scholarship candidates. The complainant asked the Advocate for a
clarification, whether or not this change complies with PADA.

The Advocate determined that the change of the rules implementedan addi ti onal
of educationd for the muni ci p &.llnascortlance aithghe added f
criterion, candidates who attend school in their home municipality receive an additional 20 points,
while candidates attending an education programme not available in the home municipality also
receive the same number of points. The Advocate found that the two criteria are mutually exclusive,
i.e. the 20 additional points are given either to persons attending an education programme in the
home municipality or persons that do not have such options because their chosen education
programme does not exist in the municipality, and are therefore attending an education programme
in another municipality. Persons are therefore categorised in either of the two categories, thus
ensuring equal treatment or balanced application of the new criterion. The basic differentiation thus
occur only for people who decide to attend an education programme outside their home municipality
even if the same education programme is carried out by educational institutions within the
municipality. Based on the rules, such person are, in fact, treated unequally; however, such treatment
is based on their personal decision on the place of education, which does not represent a personal
circumstance under PADA, on the basis of which discrimination is prohibited. Accordingly, the
Advocate explained to the complainant that the change of the rules is not contentious from the
perspective of protection against discrimination.

(case no. 0701-23/20186, clarification from 28 December 2018)

2.4.2.7 Education

In 2018, the Advocate closed 16 cases related to education. The areas covered by these cases included
all levels of education, from kindergarten, elementary school, high school to short-cycle college and
institution of higher education. Application, complaints and questions referred to various issues, such as
names of positions in job classification by gender, criteria for obtaining the status of an athlete in high
school, relocation of student to another class, alleged chicanery by the educator, hall monitoring
obligation for everyone, even those who do not eat the school snack, mandatory use of Slovene in taking
the professional examination, and alleged discrimination in grading.
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Case example

The Advocate was contacted for advice by parents of a daughter with cerebral palsy. They wanted to
place their daughter in a regular kindergarten, which does not have a special programme for children
with special needs, but has experience with such children, employs a specialised pedagogue, and
the option to hire an assistant for the child with the help of the municipality. The kindergarten was
willing to accept the child, but ultimately decided against it due to a whole range of additional
conditions. The parents expressed their aversion to official health-care treatments, which they
considered harmful, while medical staff at health examinations allegedly told them that only medical
experts know what is best for their daughter, while t h e p ar e nuns for notlpnig. Thepaskea
whether such conduct constitutes discrimination.

The Advocate presented the definition of discrimination and its powers in this area to the parents.
After examining the case and applicable regulation (particularly Placement of Children with Special
Needs Act!® (PCSNA)), the Advocate explained that conduct of professional staff does not constitute
discrimination; in fact, it is the opposite: the care in implementing special measures allows their
daughter to enjoy special benefits to reduce her normal exposure to potential unequal treatment due
to disability. The Advocate expressed an understanding that attentive parents know their child best.
At the same time, the Advocate urged the parents to comply with competent institutions i specialised
physicians, Commission for placement of children with special needs, National Education Institute
and competent ministries i who, with their expert knowledge and based on the legal order, follow the
principle of the chi | dés interests. The Adv o c actoeperdtidn emthe
competent institutions, mutual information, and establishing trust, with the purpose of enforcing the
chil dbés rights.

Regarding the complaint that the parents wanted to file against the Ministry of Education, Science
and Sport (MESS), the Advocate explained that it is not an appeal body in procedures that are already
conducted before other bodies, but can provide independent assistance in procedures for parents
enforcing the rights related to protection against discrimination.

(case no. 0701-29/2018, answer from 24 October 2018)

2.4.2.8 Access to goods and services available to the public

In 2018, the Advocate closed 27 cases related to access to goods and services available to the public,
including housing, and supply thereof. The areas covered by these cases included access to public
transport, price differentiation for monthly parking for residents and non-residents, access to benefit
cards for persons under the age of 18, cheaper access to sports events for women, access to a camp,
and access to student home accommodations.

Case example

The Municipality set a 50% higher monthly parking price for non-residents than for residents. The
service user submitted a complaint to the Market Inspectorate of the Republic of Slovenia, which
asked the Advocate for an opinion whether such different pricing for monthly parking constitutes
(direct) discrimination due to place of residence.

When drafting the opinion, the Advocate conducted the procedure under IPETA, as the complaint
was submitted before PADA entered into force. The Advocate determined that the Services of
General Economic Interest Act?® (SGSIA) does not define a legal basis for price differentiation based
on the us efgesnangnt esidence.oSuch treatment places persons with permanent
residence in other municipalities and live there, persons who have temporary residence in the
municipality, and persons who actually live in the municipality, but do not have a permanent residence
address registered there, in an unfavourable position. Such treatment is not included in exceptions of
prohibition of discrimination under Article 2a of IPETA. The legal goal is to cover the costs of
management and maintenance for the service of general economic interest. However, such price

19 Official Gazette of the Republic of Slovenia, no. 58/11, 40/12 i ZUJF, 90/12, and 41/17 i ZOPOPP
20 Official Gazette of the Republic of Slovenia, no. 32/93, 30/98 i ZZLPPO, 127/06 i ZJZP, 38/10 1 ZUKN, and
57/11 17 ORZGJS40
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differentiation, which distinguishes by permanent residence of parking area users, is not an
appropriate and necessary measure to achieve the goal. The rationale provided by the municipal
company and the Municipality for this price differentiation was, in fact, completely unspecific and
generalised, with no enclosed calculations or simulations of different pricing policy attached, which
would indicate that the goal can be pursued in only this specific way.

The Advocate also examined the argument that permanent residents have contributed significantly
to the construction of infrastructure (including parking area) in the municipality with payments of tax
and non-tax liabilities, which constitute revenues forthemuni ci pal i tyéds budge
that permanent residents of municipalities co-finance construction of municipal infrastructure with part
of their taxes and contributions. While residents with a permanent residence in the territory of the
municipality contribute with taxes and contributions to the municipal budget, which is used to finance
construction and maintenance of municipal infrastructure and operations of the public undertaking
that carries out the public service of parking area management, permanent residents of other
municipalities are not burdened by such contributions (to the municipal budget), i.e. do not contributed
to the municipal budget in the municipality in the above manner. However, this statement is also
unspecific and generalised, as it in no way explains the manner and the extent to which
implementation of public parking areas was already financed from tax and non-tax liabilities. The
generalised statement that permanent residents have already contributed their share, while
permanent residents of other municipalities should now contribute an arbitrarily defined and
significantly higher share, does not withstand the assessment of the proportionality test. Based on
the above, the Advocate believes that the municipal company and the Municipality have not shown
such pricing differentiation to be an appropriate and required (necessary) measure to achieve the
otherwise legal goal.

(case no. 0700-37/2015, opinion from 4 December 2018)

The housing areas covered by these cases included criteria for non-profit housing rental, criteria for
housing rental provided by the Pension and Disability Insurance Institute of Slovenia (PDIIS),
discriminatory advertising for housing rental on web portals, and access to housing for refugees.

Case example

A Syrian refuge family was given international protection in Slovenia. After obtaining the status and
the expiry of their right to stay in the integration house, the family looked for a housing rental with the
help of a volunteer. After the family arrived to view the real property, the owner immediately became
angry and said, AThis wil!/l not work.o6 He did
in the apartment tour. Even though the members of the family do not understand Slovenian, the
conduct of the owner made his position quite clear, so they wanted to leave. The volunteer who
submitted the discrimination complaint also explained that almost all refugees in the housing rental
market face systematic discrimination by private owners that rent out real property, specifically on the
grounds of ethnic background, race, religion or refugee status. Some owners will not even allow
refugees to take a tour of the apartment, and refuse a tour when talking over the telephone with the
volunteer who help refugees look for an apartment. Consequently, refugees are forced to accept
worse or smaller accommodations than what they can afford, or need, paid excessively high rent for
rental property in a very poor condition, or are forced to move to a neighbourhood in which they do
not wish to live or is located very far from schools attended by their children, according to the
complainant.

When the Advocate learns of discrimination from a third partyand not from a vi @
complaint, the Advocate can start a discrimination investigation ex officio, but requir
consent. Without the victimés consent, the Ad
the person discriminated against can not be determined, there is a larger group of persons
discriminated against, or in cases generally important for protection against discrimination, which the
Advocate determines on a case-by-case basis. Accordingly, the Advocate asked the complainant to
provide the consent of persons discriminated against; however, due to fear of exposure, they were
not willing to provide their consent. Based on the above, a discrimination investigation procedure was
not conducted in this case; however, the Advocate made a commitment to examine this issue on the
systematic level.

(case no. 0700-38/2017, clarification from 4 September 2018)
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2.4.3 Forms of discrimination

2.4.3.1 Incitement to discrimination / hate speech or discriminatory speech

The Advocate received several complaints related to so-called hate speech or discriminatory speech.

The complaints referred to anti-i mmi gr ati on part i e s-@&fuged cevertof mprintedost er s,
publication, call for submission of an anti-immigration story by one media company, and a radio show

based on discriminatory and stereotypical jokes about migrants, LGBTIQ+ persons, older people, and

other vulnerable groups.

In these cases, the Advocate has limited possibilities to take action. Under PADA, the Advocate can
investigate discrimination cases within the context of two statutory provisions. The first is the provision
of Article 10 of PADA, which gives the Advocate the legal basis for investigating discrimination, i.e. a
complaint can result in an issued declaratory decision in accordance with GAPA, or in an inspection
procedure conducted in accordance with Article 42 of PADA.

The provision of Article 10, paragraph 1, prohibits any incitement to discrimination. This is defined as
any incitement of other persons to action that resulted in, results in, or could results in discrimination
according to the provisions of this Act. In this regard, severe forms of prohibited conduct include
particularly delivering or disseminating calls for racist, religious, national and sexual discrimination,
inducing, inciting, instigating hatred and discrimination, and broader public haranguing that promotes
discrimination.

According to Article 10, paragraph 2, of PADA, the Advocate can issue declaratory decisions and
conduct an inspection procedure in cases of public justification for neglecting or despising persons
or groups of persons due to personal circumstances, including justifying ideas of the supremacy or
superiority of a person or a group of people with certain characteristics which arise from the
aforementioned personal circumstances and which are supposedly superior to those who are not part
of such group.

However, the legal regulation has one significant shortcoming i Article 10, which defines the forms of
hate speech and discriminatory speech, is explicitly excluded from minor offence provisions, specifically
Article 34 of PADA, which stipulates the fines for violations of specific provisions of PADA. This means
that the competent inspectorate can not sanction a perpetrator for violation of Article 10 of PADA. The
reason for such regulation is supposedly in the intent of the legislature to avoid certain subject matters
falling under the jurisdiction of different regulations. In other words, if a certain matter constitutes a
criminal offence, the offence can not be simultaneously defined as a minor offence. Under Article 10 of
PADA, the Advocate can only investigate discrimination according to the provisions of GAPA; however,
in the event of non-compliance with the declaratory decision, there is no minor offence authority to which
the Advocate could refer the matter for the purpose of sanctions. The Advocate can only submit a
criminal complaint to the competent state prosecutoro
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2.4.4  Protection of legal persons against discrimination

According to PADA, the primary subjects of protection are natural persons, or groups of natural persons,
to whom personal circumstances defined by the Act refer to. A legal person can seek protection against
discrimination only if exposed to discrimination due to personal circumstance of individuals (natural
persons) associated with this legal person (Article 1, paragraph 3, of PADA), such as its members,
founders, or members of management or administration. In 2018, the Advocate closed one case in
which a legal person invoked protection against discrimination.

Case example

A society of persons with disabilities that operates on a local level submitted a discrimination
complaint, alleging discrimination due to the manner of financing of the societies of persons with
disabilities, as part of associations. Financing is regulated by the Rules on standards and criteria for
use of funds of the f oundati on f or financing disabl ed
organisations in the Republic of Slovenia. The complainant believed that the society is entitled to
funds under the Rules because of its status a
current practice, t he | oc & hre meveccorsitliered & $ocietigs phbuldc
receive all funds through associations of societies. The society alleged discrimination due to the local
nature of the society and membership of the society in the association.

After investigating the case, the Advocate determined that, in this case, the society as a legal person
is not protected against discrimination in the area of financing, based on the above Rules. There was
no indication that the society was treated unfavourably due to any reason related to personal
circumstances of members, founders, or persons in management or administration. Personal
circumstances are defined as characteristics of individuals (natural persons) and not those of legal
persons. Furthermore, personal circumstances are associated with the identity and personality of a
person, and can not be equated with the status or position of a legal person. The Advocate assessed
that the society is treated in the described manner because of the legal status of the society operating
on a local level. The legal is a characteristic associated with a legal person, and is not related to
personal circumstances of members, founder, or persons in management or administration.
Furthermore, the circumstances of s ¢ed toeat pgréosal

circumstance of place of residence oranindivi dual 6s pl ace of origin.

The fact that all other societies which operate only on the local level, are, due to this, not directly (only
indirectly, through associations of societies) entitled to financing in accordance with the Rules,
confirms that the legal status of the person represents the reason for such treatment in the area of
financing. Considering its findings, the Advocate did not determine discrimination under PADA.
(case no. 0700-35/2018, decision from 7 December 2018)
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2.5 Conduct that does not constitute discrimination under PADA

Examination of received discrimination complaints, questions, requests for counsel and other
correspondence from clients showed that 91 cases (58%) closed in 2018 did not represent matters
related to (un)equal treatment, as no personal circumstance was stated or identified. Of the 149 cases
closed, discrimination was determined in only 12 cases. In most cases, discrimination was not
determined or investigated (in cases of counselling). This indicates that there is a need for better
information on what constitutes discrimination, as well as on the difference between discrimination and
other unwanted, contentious or even illegal acts or wrongdoings alleged by complainants before the
Advocate. Below we present the most common situations where the Advocate did not determine
discrimination.

What does not constitute discrimination under PADA:

1 specific exceptions of prohibition of discrimination (based on different personal
circumstances);

i ndi v ichbicedr desision, which is not a personal circumstance;

absence of infringement of rights, legal interests or benefits;

conduct that does not infringe on the rights of others.

= =4 =4

2.5.1 Exceptions of prohibition of discrimination

Not every unequal treatment is prohibited. Situations in which different treatment is legally permitted are
defined under Article 13 of the Protection Against Discrimination Act. Article 13, paragraph 1, of PADA
defines the general exception of prohibition of discrimination: an exception is permitted if such
different treatment is based on a legitimate goal and the means to achieve this goal are appropriate,
necessary and proportional. This is a so-called three-part proportionality test. In each case, the
Advocate must first determine whether specific conduct pursues a legitimate goal. If so, the Advocate
examines whether the means to achieve this goal are appropriate, i.e. is it possible, by the nature of the
matter, to achieve the goal pursued using these means? The Advocate then determines whether the
means are necessary, i.e. can this goal be achieved only with these means, or can it be achieved using
other means? Finally, the Advocate determines if the means are proportional, i.e. can the goal be
achieved using more lenient means? Here, we must emphasise that the listed general exceptions of the
prohibition of discrimination can not be applied for the personal circumstances of gender, race or
ethnicity, religion or belief, disability, age or sexual orientation. These personal circumstances enjoy
special protection under PADA, as the result of transposition of provisions of EU directives in the area
of prohibition of discrimination. Accordingly, different treatment due to these personal circumstances is
permitted only within the framework of specific exceptions.

The first specific exception for the area of employment and work is defined under Article 13, paragraph
2, of PADA, which defines the concept of significant and decisive vocational requirements. Therefore,
different treatment in the area of employment and work is permitted due to gender, race or ethnicity,
religion or belief, disability, age or sexual orientation, only if the personal circumstance that is the basis
of different treatment is necessary and important for carrying out the work expected from the person.
The three-part proportionality test must be fulfilled.

The second specific exception is defined under Article 13, paragraph 3, of PADA for the personal
circumstance of age and the area of employment and work. Under this exception, employer can treat
persons differently due to age only if it is objectively and reasonably justified by a legitimate goal,
including the legitimate goals of employment policy, labour market, and professional education, but the
three-part proportionality test must again be fulfilled.

The third specific exception, defined in Article 13, paragraph 4, of PADA, is related to religious ethos
and also applies to the area of employment. Under this exception, different treatment due to an
i ndi vi dual 0lkefirrpeledsignal aork irochurches and other religious communities or in other
public or private organisations, who ethics are based on religion or belief, does not constitute
discrimination if the nature of such work or due to the context, in which it is performed, religion or belief
represent a legitimate and justified occupational requirement based on the organisational ethics.
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The fourth specific exception, defined in Article 13, paragraph 5, of PADA, excludes from the prohibition
of discrimination the more favourable protection of women due to pregnancy and motherhood, and also
applies in the area of employment and work i such more favourable treatment therefore does not
constitute discrimination against others who do not enjoy such protection.

The fifth specific exception, defined in Article 13, paragraph 5 of PADA, excludes from the prohibition of
discrimination the supply of goods and services exclusively or primarily for persons of one gender,
whereby the three-part proportionality test must again be fulfilled.

Article 13, paragraph 6, of PADA stipulates another matter, namely implementing a specific additional
protection hierarchy. It states that, in general, unequal treatment based on gender, ethnicity, race or
ethnic background is always prohibited in the areas of education, access to social protection and health
care, social benefits, and goods and services (except for the above-described exception for goods and
services for one gender), and can not be justified by the three-part proportionality test. In other words,
under PADA, gender, ethnicity, race or ethnic background represent the most protected personal
circumstances.

In conclusion, in every case of alleged unequal treatment, the Advocate examines whether such conduct
could be included under one of the exceptions under Article 13 of PADA. First, the Advocate checks if
the conduct in question falls under any specific exception, and then checks if it falls under the general
exception. If the conduct can not be justified with the exceptions of the prohibition of discrimination, and
fulfils all elements required for establishing the existence of discrimination, the existence of
discrimination is established.

ADV OC A THHGHEIGHTS

Exceptions of prohibition of discrimination mean that, in certain cases defined by law, different treatment
of one person or group compared to another is permitted and does not constitute a violation of the
prohibition of discrimination.

This means that not every differentiation of persons is prohibited. People often strive to be different from
others i e.g. to acquire higher or specific education, to know more languages, have more experience,
to move to a specific town, etc. On this basis, for example, one person becomes employed, another
does not; one person is accepted to a specific school, another is not; one person pays a specific amounts
for a service, while another person pays a different amount.

In these and other cases, differentiation due to our personal circumstances is permitted. However, it is
permitted only under specific conditions defined by law. The basic condition is the so-called three-
part proportionality test, while individual personal circumstances require additional conditions to be met.

ADVOCATE®S HI GHLI GHTS

Not every unequal treatment is prohibited. Situations in which different treatment is legally permitted are
defined under Article 13 of PADA. Article 13, paragraph 1, of PADA defines the general exception of
prohibition of discrimination: an exception is permitted if such different treatment is based on a
legitimate goal and the means to achieve this goal are appropriate, necessary and proportional i the
three-part proportionality test.
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2.5.2 Difference between discrimination and other injustices or irregularities

Situations that represent another wrongdoing, irregularity or illegality, which is not based on an
individual 6s per s paisaldo noticonstitute sliscanmnatimn. Even if the Advocate
determines that there is a chance of a certain irregularity in the investigated case, the Advocate can not
investigate discrimination if the case does not involve any personal circumstance. In such cases, there
are many other legal remedies to address the irregularities, such as regular lines of appeal, judicial
protection, sectoral inspectorates, and other specialised independent public authorities.

Determining the personal circumstances that could be grounds for the alleged treatment represents one
of the first steps in the procedure before the Advocate, in order to determine if it has jurisdiction in the
specific case. The legal arrangement in Slovenia gives the Advocate a wide scope of powers, as PADA,
as well as Article 14 of the Constitution of the Republic of Slovenia, includes a wide range of protected
personal circumstanc es, whil e both regulations i ncl udonal
circumstanceo), which enables the Advocate to
listed in the provisions. Such circumstances are determined by the Advocate in accordance with the
definition of personal circumstances. A personal circumstance is not required only in cases of sexual
harassment.

2.5.3 Choice, not personal circumstance

Within this context, the Advocate often encounters alleged personal circumstances that are supposedly
the grounds for discrimination, but are found not to match the statutory elements of the definition of
personal circumstances. In terms of law, personal circumstances are innate or acquired personal
characteristics, features, conditions or statuses, which are, as a rule, permanently and inseparably
linked to a particular individual and their personality, in particular identity, or are not easily altered by the
individual. Other cases usually (but not necessarily) involve an indivi d u &hofte or decision. This
can depend on other objective factors, preferences, wishes and life aspirations; however, these are not
personal circumstances, in terms of innateness and inalienability.

Case example

An employee, who is a lacto-vegetarian, is not provided a warm meal by the employer, which would
suit his meat- and egg-free diet. Therefore, he only occasionally eats some fruit and vegetables. The
employee informed the director, who is also the company owner. The director promised several times
to provide appropriate meals, but failed to do so because, supposedly, the company co-owner objects.
The employee is therefore still hoping for a vegetarian meal; otherwise, the employee requests a meal
allowance.

The complainant addressed a question to the Advocate, whether failure to provide a warm meal
constitutes prohibited discrimination. The Advocate determined that PADA protects against
discrimination occurring on the basis of personal circumstances that are innate or acquired, or are
not easily altered by the individual. As of yet, PADA does not protect lacto-vegetarianism as a dietary
choice, unless the diet is linked to one of the protected personal circumstances such as religion or
belief or medical condition.

Article 6 of the Employment Relationship Act directly lists medical condition under personal
circumstances, wher eas PADA includes it u n-
vegetarianism is a type of diet that the employee required because of their medical condition, the
competent physician can issue an appropriate medical certificate. With this certificate, the employee
can exercise their rights and the employer has to fulfil its obligation to the employee under the legal
order (laws and collective bargaining agreement). Only in this case is the employer obligated to
provide asuitable diet meal plan; if the employer fails to do so, it must reimburse the employee
for the cost of the meal. If the employer does not provide a suitable diet meal plan in the above
manner, the Advocate can determine indirect discrimination due to disregard of a medical conditions,
which puts the employee in a less favourable position than others. Even if the employee has no
prescribed lacto-vegetarian diet, the employee can still explain their reasons for wanting to arrange a
suitable meal plan at work, or to have a meal allowance added to their wage. Even though the
employer is not legally obligated to do so, there is still the possibility of an agreement (which is not in
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conflict with the prescribed legal order). The same applies if the employee would justify the type
of diet with their religion (case no. 0700-16/2017, clarification from 16 October 2018)

Case example

A school from another language region, registered in the Republic of Slovenia, is considered a foreign
school using a foreign system. Such a school has no concession, which has been accredited but not
type-approved. This means that children can be educated in the school (officially, they are considered
home-schooled), while their certificate has to be verified as if the child attended school in another
country. The school, like all other foreign schools in Slovenia, is obligated to include in its programme
140 hours of Slovenian language lessons per school year (in accordance with the Rules on the
register of private schools and the Implementation of International Education Programmes Act?!
(IIEPA)), which the Republic of Slovenia does not fund. The parents have to pay for these lessons
themselves. The complainant asked whether children attending this school are discriminated against.

The Advocate based its investigation on Article 57 of the Constitution of the Republic of Slovenia,
which stipulates that basic education is mandatory in Slovenia, and is financed by the Government
using public funds. Parents are not obligated to enrol their child in public school, but are entitled to
enrol their child in a private school or educate the child at home, as stipulated by the Elementary
school Act. The complainant is officially educating her children at home, which complies with the
above-mentioned principle of the law. In fact, the children attend a foreign school, for which there is
no legal framework of education financing, and the school is not financed using public funds of the
Republic of Slovenia. The Advocate determined that the complainant primarily objects to the
regulation that requires 140 hours of Slovenian language lessons per school year without providing
any funds. The complainant explained that she had enrolled her children in a foreign school because
their father comes from the same language region, and that they might in the future move to this
language region and attend local schools, so children need to have good command of the foreign
language. The Advocate found no violations of the arrangement within its scope of powers. Enrolling
a child in a school where lessons are conducted in a foreign language, and subsequently having to
pay the cost for Slovenian language lessons, is a conscious choice made by the parents and not the
result of a personal circumstance in terms of PADA.

(case no. 0701-17/2017, clarification from 27 November 2017)

2.5.4 Absence of infringement of rights, legal interests or benefits

When a description of the matter does not indicate an infringement of human rights, fundamental

freedoms, other rights, legal interests or benefits, the case does not involve discrimination. Article 4 of

PADA explicitly states that discriminationexist s only in the event of any fund.l
treatment, differentiation, exclusion, limitation or failure to act due to personal circumstances, the result

or consequence of which is hindrance, reduction or elimination of equal recognition, enjoyment or

exercise of human rights and fundamental freedoms, other rights, legal interests and benefits. o

Accordingly, the Advocate first checks if the protected element that the complainant or reporting person
pursues in its complaint or question is specified under the law, or if it can be defined in the applicable
legal framework (even if it is not explicitly defined as a right). Such a right, interest or benefit can also
be defined by a specific obligation, under any regulation, of the government, local community, other
legal or natural person or any other person liable under PADA, mirroring the rights, legal interests or
benefits. If such rights, legal interests or benefits on one hand, or such an obligation on the other, can
not be identified, then the situation does not constitute discrimination under PADA.

In practice, the Advocate encounters such situations in cases of complaints against various priorities set
by public authorities in their work. Public authorities prioritise certain areas within their sphere of work,
meaning that they then carry out activities or campaigns involving specific issues (and not others),
publish calls for tenders in which these priorities are defined (while other are not), and carry out similar
activities. Complainants often perceive such prioritisation of certain issues and absence of others, more
relevant to them, as discrimination. In such cases, the Advocate can not determine discrimination if there
is no clearly prescribed relevant obligation to provide access to rights or benefits under the same
conditions for all.

21 Official Gazette of the Republic of Slovenia, no. 46/16
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2.5.5 Conduct that does not infringe on the rights of others

Conduct that does not infringe on the rights of others (special measures and appropriate/reasonable
accommodation) also does not constitute discrimination. These are, for example, measures necessary
to balance the starting positions and eliminate deficiencies for persons or groups with a specific personal
circumstances, which would without such measures be in a considerably worse position than persons
or groups without this personal circumstance.

In this context, this includes special measures that can be either incentive measures or positive
discrimination (Chapter 3.4 Special measures to ensure equality). These measures are only intended
for certain groups that are disproportionally exposed to discrimination, and are adopted with the goal of
eliminating the less favourable position that is already established for these groups. Other persons who
do not belong to this group, and therefore do not have access to these benefits, can not allege
discrimination.

The same applies to the area of appropriate/reasonable accommodation. The institute of reasonable
accommodation is defined in Article 5 of the Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment and occup at i on, whi
order to guarantee compliance with the principle of equal treatment in relation to persons with
disabilities, reasonable accommodation shall be provided. This means that employers shall take
appropriate measures, where needed in a particular case, to enable a person with a disability to have
access to, participate in, or advance in employment, or to undergo training, unless such measures would
impose a disproportionate burden on the employer. This burden shall not be disproportionate when it is
sufficiently remedied by measures existing within the framework of the disability policy of the Member
State concerned. 0

The obligation to provide reasonable accommodation is also defined by the UN Convention on the
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appropriate modification and adjustments not imposing a disproportionate or undue burden, where
needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal
basis with others of all human rights and fundame nt a | freedoms. 0

In the Slovenian legislative framework, appropriate accommodation is further implemented only partially,
specifically only in the area of disability, with the Vocational Rehabilitation and Employment of Persons
with Disabilities Act?? (VREPDA) and in the Equalisation of Opportunities for Persons with Disabilities
Act.

Accommodation related to other personal circumstances is not regulated in Slovenian regulation;
therefore, persons liable under PADA have no obligations to implement accommodation. They can,
however, offer such accommodation, as it represents the only way in certain areas to consistently
enforce certain rights and freedoms. In practice, the personal circumstances of parenthood, religion,
medical condition and similar can indicate a need for reasonable/appropriate accommodation. An
example of such situation is the case related to appropriate accommodation in providing religion-based
school meals , which the Advocate investigated in 2018 (Chapter 2.4.1.4 Religion or belief).

ADVOCATE®S HI GHLI GHTS

Special protection for vulnerable groups (e.g. breastfeeding mothers, younger or older workers), special
measures for promoting employment of persons with disabilities, appropriate accommodation of
workplace for persons with disabilities, specific categories of unemployed, minority protection and other
measures intended only for specific groups of people, do not constitute discrimination under PADA.

22 Official Gazette of the Republic of Slovenia, no. 16/07 i official consolidated text, 87/11, 96/12 1 ZPIZ-2, and
98/14
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2.6 Obstacles to investigating discrimination before the Advocate

In addition to the situations when discrimination can not be determined, there are two more situation
when discrimination can not be investigated by the Advocate because the Advocate does not have the
relevant powers.

2.6.1 Open proceedings before other public authorities

The Advocatedbs powers are | imited by PADA, and
separation of powers and the principle of legality, according to which different public authorities or courts
have jurisdiction over various areas of legal arrangements.

Pursuant to past decision of the Constitutional Court of the Republic of Slovenia (e.g. Decision no. U-I-
92/12-13 from 10 October 2013), the Advocate can not enter into or monitor the management of
individual judicial proceedings (administrative or other proceedings conducted in accordance with the
law governing the administrative procedure and judicial proceedings), and can not examine the
correctness of adopted decisions. In such proceedings, the reporting persons has the option to check
the correctness (legality) of the procedure and challenge the final decision by the legal means defined
by law for these procedures. Such encroachment into individual proceedings bypassing the
hierarchically structured system of legal means would be in conflict with Article 2 of the Constitution of
the Republic of Slovenia (principle of the rule of law), which includes the principle of multilevel decision
making.

If an individual contacts the Advocate regarding a matter that is already under judicial proceedings
before a different body, the Advocate is not an appeal body and can not investigate whether
discrimination occurred in the proceedings. In such cases, the Advocate can exercise its powers to
provide independent assistance to persons subject to discrimination when enforcing their rights
regarding protection against discrimination, in the form of counselling and legal assistance in other
administrative and judicial proceedings related to discrimination (Article 21, indent 4, of PADA)

Case example

The candidate applied to the posting for gynaecology and obstetrics specialisation, posted by the
Medical Chamber of Slovenia. During the interview before the selection panel, the candidate informed
the panel that she intends to exercise her conscientious objection to performing artificial abortion and
prescribing contraception in the performance of her vocation. The selection panel rejected the
application on the basis of points that the candidate received in the selection process. The candidate
believed that she was treated unfavourably based on her belief.

The Advocate of the Principle of Equality made enquiries with the Medical Chamber of Slovenia and
asked for more information on the procedure. The Advocate determined that the reporting person
filed a complaint against the decision of the Medical Chamber of Slovenia to the Ministry of Health
(MoH), which, as the appeal body, rejected her complaint. A lawsuit in the administrative dispute was
permitted against the decision of the Medical Chamber, of which the reporting persons was informed
in the legal instruction.

The Advocate responded to the report with a clarification that it can not interfere with individual
administrative procedures entertained by other bodies, as parties have the option to check
correctness (legality) of procedure and challenge decisions with legal means, as stipulated by law.
The Advocate therefore can not act as an appeal body against the decision of the Medical Chamber,
as only the administrative court has the power to do so in this specific case. However, the Advocate
can provide counsel and support to reporting persons, and use substantive information on the matter
in preventing and addressing discrimination on the systemic level. The clarification does not have the
nature of a binding individual legal act, and its purpose is to inform the reporting person regarding the
powers and procedures before the Advocate. (case no. 0700-25/2017/, clarification from 30 October
2018)
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2.6.2 Private and other relationships outside legal regulation

The second obstacle that prevents a discrimination investigation occurs if the alleged discrimination
occur in an area outside legal regulation. These are primarily private and intimate relationship, which
the law does not regulate, such as choice of partner, friendship, family, people-to-people contacts and
neighbourly relations in areas that are not governed by law. There are many prejudices in these
situations; but until such prejudices bump against legal regulation, discrimination can not be investigated
under PADA. However, if such relationships cross the boundary of legal regulation and occur in areas
of life governed by law, an investigation of discrimination is possible, as are other procedures before
other competent bodies (criminal, compensation, inspection, etc.).

2.7 Use of legal means before the court

Aside from submitting a discrimination complaint to the Advocate, victims of discrimination can also use
regular judicial channels. This means that they file a lawsuit with the competent court in accordance with
Article 39 of PADA. With their lawsuit, they can demand three measures especially defined for cases of
discrimination: 1) cessation of discrimination; 2) payment of compensation due to discrimination; or 3)
publication of judgment in media.

PADA defines a special form of compensation that persons discriminated against can claim before the
court from the perpetrator due to discrimination. A particular characteristic of the compensation is that it
has a prescribed minimum amount of EUR500 and a maximum amount of EUR5,000. When determining
the compensation, the court considered the duration of discrimination, exposure to sever forms of
discrimination, and other circumstances of the case. It is evident from the description of compensation
characteristics that is does not mention the amount of damages caused, which can indicate that, in
addition to the compensation under Article 39, it is possible to claim damages before the court in
accordance with the general principle of tort law. However, the final answer to this question can only be
provided by the court in case law.

Regarding the publication of the judgment in media, PADA stipulates that the claim is granted if the
court, considering the circumstances of the case, assesses that the publication of the judgment is
necessary to eliminate the consequence of discrimination or to prevent discrimination in other similar
cases. If the judgment is published, it is done so in anonymised form, meaning that the emphasis of the
publication is on providing information to the public on the content, and not on exposing the perpetrator.

Based on Article 39 of PADA, such a lawsuit is filed as a civil procedure before a court of civil jurisdiction.
A lawsuit for discrimination under the provisions of ERA and Labour and Social Courts Act can be filed
in labour and social courts. PADA is applied as a subsidiary act in these cases. The situation regarding
the use of legal remedies for discrimination is presented in Section 3 (Systemic Tasks of the Advocate),
specifically in Chapter 3.2.5 Investigated cases of discrimination in 2018 i Courts, and 3.2.6 Analysis of
case law.

As already mentioned in subsection 2.2.3 Powers of the body, the Advocate also has the power to
represent and accompany the victim of discrimination in court proceedings (powers that have not yet
been exercised in 2018).

The power to represent the victim in court proceedings is defined in Article 41 of PADA, which regulates
the role of the Advocate and non-governmental organisations. This provision defines the special
requirements that the Advocate must fulfil to represent persons discriminated against in lawsuits before
courts; specifically, only a person employed by the Advocate and has passed the state bar examination
can carry out procedural act on behalf of the Advocate (Article 41, paragraph 1, of PADA).

The same applies to non-governmental organisations, which can also represent persons discriminated
against in judicial proceedings under PADA; however, such an organisation also needs to have the
status of working in the public interest in the area of protection against discrimination or human rights
protection (Article 41, paragraph 2, of PADA).

As evident from the above requirements for representation by the Advocate, one part of the
requirements for representation is stricter than requirements for general representation before the court,
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one part is equal, while the third part is less strict. The general requirements for representation before
the court are defined under Article 86 and Article 87 of the Contentious Civil Procedure Act?® (CCPA),
which defines the requirements for authorised representation of parties in judicial proceedings.

1 According to the provision of Article 87 of CCPA, any persons with legal capacity can act as an
authorised representative before a local court, i.e. a state bar examination, as required by PADA
for an employee of the Advocate, is not necessary. This means that the provision under PADA
is stricter than that under CCPA.

1 Furthermore, according to CCPA, an authorised representative in a proceeding before a district,
higher and supreme court can only be an attorney or another person who has passed the state
bar examination, which matches the requirement under PADA.

1 According to Article 86 of CCPA, a party in proceedings with extraordinary legal remedies can
carry out civil action only through an authorised representative who is an attorney. PADA does
not define this requirement, and only requires a completed state bar examination for
representation. It is also unclear if this section of PADA constitutes a law for a specific subject
matter (lex specialis), and does not necessitate this requirement (that only an attorney can act
as an authorised representative), or if the rules for authorised representatives in PADA refers
only to representation in lawsuits and regular legal remedies, but not extraordinary legal
remedies.

If the Advocate and the person discriminated against do not agree on representation, the Advocate can
only accompany the party in the proceedings, if the persons consents. An authorisation does not need
to be presented for accompanying a party; the person discriminated against only makes a statement in
the proceedings that they are accompanied by a specific person, employed by the Advocate, and that
they wish the person present in the proceedings.

The same applies if the party wants to be accompanied by an employee of a non-governmental
organisation that has the status of working in the public interest in the area of protection against
discrimination or human rights protection.

2 Official Gazette of the Republic of Slovenia, no. 73/07 i official consolidated text, 45/08 i ZArbit, 45/08, 111/08 i
Constitutional CouCdrost iDtewti iso manl, GIUBMOD st iDtecti isDemsioh, SAM@I r1t06 s
Constitutional CouirCtoths t De ait 9 ioommgh, 78ZRLULC & st iDtewctii onal Courtéds
Constitutional CouCdrost iDtewti iso manl, QCQRUCMD st iDtewcti iso mal, 480U rlt4d s
Constitutional Coil€onvst Deci soonal 606, @Mdtl6I9T INPGi si on, 10/ 17
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3 SYSTEMIC TASKS OF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY
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3.1

SYSTEMIC TASKRF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY

Introduction

In addition to counselling and investigation of discrimination, the Advocate of the Principle of
Equality conducts systemic tasks defined in detail by Article 21 of the Protection Against Discrimination

Act:

oo

conducting independent studies on the position of persons with specific personal circumstance,
particularly gender, ethnicity, race or ethnic background, religion or belief, disability, age and
sexual orientation and other issues related to discrimination of persons with a specific personal
circumstance;

publishing independent reports and issuing recommendations to public authorities, local
communities, bodies exercising public powers, employers, business entities and other persons
in relation to determined position of persons with specific personal circumstances, specifically
regarding prevention and elimination of discrimination and adopting special and other measures
for eliminating discrimination;

raising general public awareness of discrimination and prevention measures;

monitoring the general situation of protection against discrimination and the position of persons
with specific personal circumstances in the Republic of Slovenia;

proposals to adopt special measures to improve the position of persons in a less favourable
position due to a specific personal circumstance;

exchange of available information on discrimination with EU bodies.

This chapter details the following systemic tasks of the Advocate:

Chapter 3.2 presents monitoring of the general situation of protection against
discrimination and the position of persons with specific personal circumstances in the
Republic of Slovenia (work of inspectorates, Ombudsman, police and prosecutors). In 2018,
the Advocate also prepared the Analysis of labour court case law up to 2017 (published in
Chapter 3.2.6 Analysis of labour court case law).

Chapter 3.3 also describes NGO dialogue. The Advocate met with 26 different NGOs. The
chapter describes the summaries of discussed subjects and positions of NGOs regarding
key question in the area of discrimination that the participants highlighted.

Chapter 3.4 presents Special measures for ensuring equality. These are special measures
to improve the position of persons in actually less favourable position due to specific
personal circumstance. The Advocate prepared an analysis of responses submitted by
various ministries regarding their understanding and implementation of special measures.

Chapter 3.5 describes awareness-raising of discrimination in the general public and
specific public segments. It describes the communication goals and various target
groups for awareness-raising activities. In 2018, the key emphasis of awareness-raising was
on systematic dissemination of basic information on the existence of the body, and
information on options under PADA related to protection against discrimination.
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3.2 Monitoring the general situation in the country 1 data on investigates cases of
discrimination on the national level

Pursuant to Chapter 3 of PADA, the Advocate monitors the general situation regarding discrimination in
Slovenia. The Advocate monitors the general situation of protection against discrimination in several
ways, including research methods (own and international studies), situation analysis (within the country
and using international comparisons), monitoring operation of other bodies, and analysing the
Advocatebds own wor k.

In accordance with Article 16 of PADA, the Advocate and competent inspection services collect
anonymised data on the number of investigated cases of discrimination by specific personal
circumstance, form of discrimination, and area of discrimination. Once per year, the inspection services
submit this data to the Advocate. The above data is collected and used for the purposes of monitoring,
planning, and managing non-discrimination policies, as well as for scientific and research purposes.

As part of its tasks and powers under PADA, the Advocate monitors the general situation of protection
against discrimination and the position of persons with specific personal circumstances in the Republic
of Slovenia (Article 21, indent 6, of PADA). For the purpose of monitoring the general situation, the
Advocate submitted a request to competent inspection services for data on the number of investigated
cases of discrimination in 2018 by specific personal circumstance, form of discrimination, and area of
discrimination. The Advocate also requested data from the Police, Prosecutor-Gener al 6s
courts, and the Human Rights Ombudsman.

The Advocate asked the Prosecutor-Gener al 6s Of fice and the Poli
definition of a crime under Article 297 of the Criminal Code, i.e. public incitement to hatred, violence or
intolerance, and under Article 131 of the Criminal Code, i.e. violation of right to equality related to any
personal circumstance (gender, ethnicity, race or ethnic background, language, religion or belief,
disability, age, sexual orientation, gender identity and gender expression, social status, financial
situation, education or other), and could as such constitute acts of discrimination under PADA. The
Advocate asked the Police also for data on minor offences under the Protection of Public Order Act?*
(PPOA).

The Advocate asked the courts for data on anonymised final judgments that are based on Article 14 of
the Constitution of the Republic of Slovenia, PADA, IPETA, Articles 6, 6.a, 27 and 133 of the
Employment Relationship Act, Article 6 of the Equalisation of Opportunities for Persons with Disabilities
Act, and Article 3 of the Freedom of Religion Act?® (FRA).

The Advocate also asked the Ombudsman for data on investigated cases related to discrimination in
2018, for purposes of monitoring and preparing a comprehensive assessment of the situation in the area
of protection against discrimination.

24 Official Gazette of the Republic of Slovenia, no. 70/06
25 Official Gazette of the Republic of Slovenia, no. 14/07,46/1071 Const i t ut i oenisioh, 40712 U ZWR s
and 100/13
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SYSTEMIC TASKS OF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY

3.2.1 Investigated cases of discrimination in 2018 7 Inspectorates
The Advocate submitted a data request in accordance with Article 16 of PADA to 25 inspection bodies.
Of the 25 inspection bodies that the Advocate sent a request for anonymised data, 18 responded.

Of the 18 responses, 13 inspection bodies (the same number as the previous year) investigated no
cases of discrimination by specific personal circumstance, form of discrimination and specific area in
2018. These inspection bodies are as follows:

Slovenian Maritime Administration 7 Port State Control

Inspectorate of the Republic of Slovenia for Agriculture, Forestry, Hunting and Fisheries
Chemicals Office of the Republic of Slovenia i Chemicals Inspection Service

Civil Aviation Agency of the Republic of Slovenia

Financial Administration of the Republic of Slovenia

Inspectorate of the Republic of Slovenia for the Environment and Spatial Planning
Budget Supervision Office of the Republic of Slovenia T Budgetary Inspection Division
Infrastructure Inspectorate of the Republic of Slovenia

Agency for Communication Networks and Services of the Republic of Slovenia

10. Health Inspectorate of the Republic of Slovenia

11. Public Agency of the Republic of Slovenia for Medicinal Products and Medical Devices
12. Information Commissioner

13. Slovenian Radiation Protection Administration I Radiation Protection Inspection Service

CoNoUA~WNE

Five inspectors submitted specific answers on investigating discrimination cases:

Labour Inspectorate of the Republic of Slovenia

Public Sector Inspectorate of the Republic of Slovenia
Inspectorate of the Republic of Slovenia for Education and Sport
Culture and Media Inspectorate of the Republic of Slovenia
Market Inspectorate of the Republic of Slovenia

= =4 =4 -4 -9

The Defence Inspectorate of the Republic of Slovenia and the Internal Affairs Inspectorate of the
Republic of Slovenia did not respond to the Advocate. The following institutions also did not respond:
Administration of the Republic of Slovenia for Food Safety, Veterinary and Plant Protection, Metrology
Institute of the Republic of Slovenia i Metrology Supervision Division, Slovenian Nuclear Safety
Administration i Radiation and Nuclear Safety Inspection Service, Inspectorate of the Republic of
Slovenia for Protection against Natural and other Disasters, and Ministry of Public Administration 1
Information Society Directorate i Electronic Signature Inspector.

Below is a detailed overview of investigated discrimination cases, based on received responses of
inspection bodies who informed the Advocate that they investigated cases of discrimination.

3.2.1.1 Labour Inspectorate of the Republic of Slovenia

In its response, the Labour Inspectorate of the Republic of Slovenia initially emphasised that it does not
keep records or databases by investigated matters, but by found violations of the provisions of labour
law, even in cases of established violations of the prohibition of discrimination. The main reasons for
such recordkeeping are as follows:

91 usually, more than one alleged violation of legislation is listed in one report, often many different
and varied violations;

9 allegations in reports are most often very meagre and do not include enough details for us to
draw any conclusion regarding the existence of potential discrimination or any personal
circumstances that would make a specific person or unspecified group of people feel
discriminated against;

91 definition of violations listed in a report by the perpetrator does not necessarily match the
definitions of violations in subject-mat t er r egul ati on or inspectorateo
specific case.
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Additionally, regarding the violations found regarding the prohibition of discrimination, the Labour
Inspectorate of the Republic of Slovenia emphasises that they do not keep records and statistics by
personal circumstances that was the grounds of discrimination. However, as there were not many such
violations in 2017, they analysed the specific cases involving discrimination for the purposes of the
report.

Findings for 2018 indicate that labour inspectors found a violation of the prohibition of discrimination
(violation of Article 6 of ERA) in a total of 17 cases. Most of these violations (15) were found with private
sector employers, and only two were found with public sector employers. It is also interesting that only
two cases involved discrimination of job candidates, while all other recorded cases involved
discrimination of workers while they were employed.

With job candidates (2 cases), discrimination was related to the following personal circumstances:

- family situation of a work e r (question during the interview re
situation and arrangement of child care in the event of illness);

- gender (the employer publicly posted the free job
looking for a capable girl . . . 0 ; however, the female gender did
decisive criterion for work, as the job position was related to marketing and website
administration).

Discrimination of workers during the time of employment (7 cases) was recorded by inspectors in
investigated cases on the bases of the following personal circumstances:

- person a | relationship with the employerds person in
had to do more overtime than is permitted under ERA, and had to work at less favourable times);

- family relationship with the e nmaledworker @ceived the a | repr
holiday pay);

- jobpositioni only the director received the pay increment based on seniority, while other workers
did not;

- employment with the employer on a specific day (Christmas bonus and part of salary were paid
only to workers who were employed on a specific day);

- social status i two cases (workers in less favourable socio-economic position would receive their
holiday pay sooner than others);

- medical condition (a worker that had been absent from work due to sick leave for six months
received a 15-day volunteer work agreement for signing).

Several cases of determined discrimination in 2018 involved monetary claims by workers, specifically
payment of holiday pay i this was paid to workers at different times (six cases), and payment of wages
on different days (two cases); in some cases, discrimination was also determined due to payment of
pay increment based on seniority and reimbursement of work-related costs.

In most cases of determined discrimination, inspectors took action by issuing warnings in reports, in
accordance with the Minor Offences Act269 (MOA) or the Inspection Act, whereas an inspector issued a
regulatory decision in two cases and a minor offence decisions with a notice in one case.

All cases of determined violation of the prohibition of discrimination, where the specific personal
circumstance could be identified, involved direct discrimination.

3.2.1.2 Public Sector Inspectorate of the Republic of Slovenia

In 2018, the Public Sector Inspectorate of the Republic of Slovenia received six reports, in which
reporting persons alleged claimed discrimination in employment or workplace bullying/chicanery,
termination of employment contract, and recognition of rights arising from the employment relationship.
Of those, five reports were related to alleged irregularities in public institutes and one was related to
alleged irregularities in a private limited company. Because general labour regulations apply to

26 Official Gazette of the Republic of Slovenia, no. 29/11 7 official consolidated text, 21/13, 111/13, 74/14 i
Constitutional CouCamst iDectiiso manl, O©ORuUrlt4d s i CoestitutiesnalCour t 88/ 16, a
Decision
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employment in public institutes and corporate entities, with regard to recognition of rights arising from
the employment relationship and termination of employment contract, inspectors for the civil servant
system did not have the relevant jurisdiction and referred all six cases for further consideration or
examination to the Labour Inspectorate of the Republic of Slovenia. The inspectors investigated one of
the above reports, related to alleged irregularities in assessing work performance of civil servants, but
did not determine discrimination.

3.2.1.3 Inspectorate of the Republic of Slovenia for Education and Sport

In 2018, the Inspectorate of the Republic of Slovenia for Education and Sport received complaints

alleging discrimination in assessment of knowledge, educational measures, cooperation with parents,

working with children with special needs, and accommodation in assessment. Most received complaints

(e.g. bad grade or educational measure, which constitute discriminatory treatment in the opinion of the

compl ainant) referred to i ndi vintdorailcan8tancesy ibut gidenotc e pt i on
constitute discrimination under PADA. All investigated cases involved the area of education.

The legal basis of Article 2.a of the Organisation and Financing of Education Act is also relevant for the
Inspectorate of the Republic of Slovenia for Education and Sport, which states that safe and supportive
educational environment has to be provided in kindergartens, schools and other institutes for education
children and adolescents with special needs, prohibiting any corporal punishment and any other form of
violence towards or between children, any unequal treatment based on gender, sexual orientation, social
and cultural background, religion, race, ethic background and ethnicity, and particularities in physical
and mental development.

The discrimination cases involved the following personal circumstances:

- ethnicity (lower grades in Slovenian language lessons for students who did not speak Slovenian
as a native language, prohibition of communication in a non-Slovenian language, alleged
unprofessionalism of a non-Slovenian educator, asking students about their ethnicity);

- language (mimicking other dialects in front of students, derision);

- religious belief (declaring religion by raising hands);

- other personal circumstances i medical condition or disability (not attending a trip);

- other personal circumstance (inappropriate terminology and use of words before students,
receiving gifts for a higher grade, requests for placing students in another class).

Number of discrimination cases by form of discrimination:

- 14 cases of direct discrimination;

- one case of harassment;

- one case of justifying neglecting or despising persons or groups of people due to personal
circumstances.

The inspections and additional enquiries regarding the above reports found violations of school
legislation, resulting in measures taken based on jurisdiction, while direct discrimination was determined
under PADA on the basis of ethnicity and disability (non-participation on a trip and inappropriate
communication with students regarding religion). In the matter of non-participation on a trip, the
Advocate in 2019 issued a decision that determined discrimination. Regarding the case of alleged
declaring of religion, the Advocate in 2019 examined the procedure with the Culture and Media
Inspectorate of the Republic of Slovenia and determined that the inspectorate appropriately addressed
the report from the perspective of discrimination (no discrimination was determined), and that the
procedure before the Advocate is not necessary.

3.2.1.4 Culture and Media Inspectorate of the Republic of Slovenia

In 2018, the Culture and Media Inspectorate of the Republic of Slovenia received six reports claiming
alleged violations of Article 8 of the Mass Media Act?” (MMA, hate speech). Investigations determined
that in these specific cases, published programme content did not contain elements of hate speech,
considering the provision of Article 8 of MMA, but only offensive or inappropriate description. According

27 Official Gazette of the Republic of Slovenia, no. 110/06 i official consolidated text, 36/08 i ZPOmK-1, 77/10 i
ZSFCJA,90/10T Consti tuti onal C o U ZAVMSs 47/D2e 471561 iZAIDT, 22818, /arid B9/16
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to the Culture and Media Inspectorate of the Republic of Slovenia, hate speech is speech that threatens
public law and order, and leads to a qualitative transition from words to action, as there must be a
likelihood that words will lead to violence. According to the Culture and Media Inspectorate of the
Republic of Slovenia, threats must be concrete and must manifest in direct danger of violating the
physical and mental integrity of individuals, obstruction to exercise of rights and duties of people, public
authorities, bodies of self-governing local community, and bodies exercising public powers in a public
location. Acts of incitement must be of such nature that, in the environment and under the specific
circumstances of their occurrence, violations of public law and order do not occur only because of timely
cessation of hate speech.

After assessing the reports, the Culture and Media Inspectorate of the Republic of Slovenia found that,
in most cases, programme content does not indicate the legal elements of incitement to violence or
inequality and intolerance under MMA. Because of suspicion of criminal offence under Article 297 of the
Criminal Code (suspicion of criminal offence of incitement to hatred, violence or intolerance), two cases
were referred to the Police for investigation.

3.2.1.5 Market Inspectorate of the Republic of Slovenia

The Market Inspectorate of the Republic of Slovenia conducts inspections regarding access to goods
and services available to the public. Inspections are conducted only on the basis of received reports. In
2018, the inspectorate investigated the following cases:

- The reporting person stated that a fuel retailer made the benefit card, which is also a payment
card, conditional upon permanent employment. The inspection found no violation of the
prohibition of discrimination.

- One of the ads posted on the web portal for room rentals stated that it was not intended for

foreigners (fAino foreignerso). |t was determined th
monitoring the web portal missed the ad. The ad was immediately removed and a warning was
issued.
- Areport was filed, claiming that entry to a fair was free only for persons with disabilities using
wheel chairs, and not for all/l ot her per s omtat wi t h di

discrimination exists because the benefit is not provided to all persons with disabilities, the
Market Inspectorate of the Republic of Slovenia issued a warning.

3.2.1.6 Analysis of inspection data regarding investigated cases of discrimination in 2018

Of the 25 inspection bodies that the Advocate sent a request for anonymised data, 18 responded. Seven
inspection bodies did not respond to the request: Internal Affairs Inspectorate of the Republic of
Slovenia, Administration of the Republic of Slovenia for Food Safety, Veterinary and Plant Protection,
Metrology Institute of the Republic of Slovenia i Metrology Supervision Division, Slovenian Nuclear
Safety Administration i Radiation and Nuclear Safety Inspection Service, Inspectorate of the Republic
of Slovenia for Protection against Natural and other Disasters, Inspectorate of the Republic of Slovenia
for Electronic Signature, and Defence Inspectorate of the Republic of Slovenia.

Of the 18 responses, 13 inspection bodies (the same number as the previous year) investigated no
cases of discrimination by specific personal circumstance, form of discrimination and specific area in
2018. These inspection bodies are as follows: Slovenian Maritime Administration, Inspectorate of the
Republic of Slovenia for Agriculture, Forestry, Hunting and Fisheries, Chemicals Office of the Republic
of Slovenia, Financial Administration of the Republic of Slovenia, Inspectorate of the Republic of
Slovenia for the Environment and Spatial Planning, Budget Supervision Office of the Republic of
Slovenia, Infrastructure Inspectorate of the Republic of Slovenia, Agency for Communication Networks
and Services of the Republic of Slovenia, Health Inspectorate of the Republic of Slovenia, Public Agency
of the Republic of Slovenia for Medicinal Products and Medical Devices, Information Commissioner,
Slovenian Radiation Protection Administration 1 Radiation Protection Inspection Service.

Table: Overview of received data from inspection bodies regarding investigated cases of
discrimination T comparison between 2017 and 2018
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Inspection Numb | Number of | Numb | Number of | Notes (2018)
body er of | determined er of | determined
reports | cases of | reports | cases of
2017 discriminatio | 2018 discriminatio
n n
2017 2018
Market Also submitted anonymised
Inspectorat cases.
e of the 7 4 3 2 In one case, the notice
Republic of issued was based on the
Slovenia Advocatebs op
The inspectorate does not
keep records by received
Labour oY
reports of discrimination, as
Inspectorat a single report can include
e of the / 11 / 17 :
. several allegations.
Republic of R
Slovenia : ecorgis are kept. by -
investigated and identified
cases.
Defence
Inspectorat No
e of the 5 0 respon | No response
Republic of se
Slovenia
The inspectorate does not
Inspectorat keep records by received
e of the reports of discrimination, as
Republic of 9 / 16 5 a single report can include
Slovenia for several allegations.
Education Records are kept by
and Sport investigated and identified
cases.
Culture and In four cases reported, the
Media inspectorate assessed that
No
Inspectorat no unlawful conduct
respon | No response 6 0
e of the se occurred. Two cases were
Republic of referred to the Police.
Slovenia
Public All matters were related to
Sector labour regulations and were
Inspectorat 0 0 6 / referred to the Labour
e of the Inspectorate of the
Republic of Republic of Slovenia.
Slovenia

Note: When inspectorates responded and stated that they have no such reports, the number listed is 0.

In 2018, three inspectorate investigated discrimination, the same number as the previous year. The two
most proactive inspectorates in this regard are the Market Inspectorate of the Republic of Slovenia and
the Labour Inspectorate of the Republic of Slovenia. The Inspectorate of the Republic of Slovenia for
Education and Sport referred many received reports to the Advocate (14 cases in 2017 and 2018), while
resolving a few on its own within the framework of Article 2.a of OFEA.

Based on the inspectoratesd data, di satea of employnent
and work, and in the area of education. There were more reports in both these areas in 2018 than in
2017, which indicat es b discririmationis prahibiteds Thereaanealsoeraparts
in the areas of access to goods and services, which includes the private sector. The number of these
reports in 2018 decreased by over 50% in comparison to 2017. Reports were also submitted to the
Culture and Media Inspectorate of the Republic of Slovenia, which is in a specific position, as MMA does
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not include penal provisions for violation of Article 8, which refers to hate speech; therefore, in the event
of suspected unlawful conduct, the Culture and Media Inspectorate of the Republic of Slovenia can only
refer such cases to other competent authorities.

In the cases investigated, the inspectorate determined that persons were discriminated against on the
basis of the following personal circumstances: gender, ethnicity, language, religion or belief, disability,
medical condition, nationality, parenthood, social status, family relationship, and others.

ADVOCATE®S HI GHLI GHTS
Based on the inspectoratesd dat a, idtheacea of employnent
and work, and in the area of education. There were more reports in both areas in 2018 than in 2017.

In the cases investigated, the inspectorate determined that persons were discriminated against on the
basis of the following personal circumstances: gender, ethnicity, language, religion or belief, disability,
medical condition, nationality, parenthood, social status, family relationship, and others.
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SYSTEMIC TASKS OF THE ADVOCHIE RFEANCIPLE OF EQUALITY

3.2.2 Investigated cases of discrimination in 2018 1 Human Rights Ombudsman

In accordance with Article 21 of PADA, which tasks the Advocate with monitoring and assessing the
situation of protection against discrimination, the Advocate also asked the Ombudsman for data on
investigated cases related to discrimination in 2017. The Ombudsman presented cases of discrimination
received in 2018 separately in its Annual Report, in the chapter Equality Before the Law and Prohibition
of Discrimination.?8

Table: Cases related to equality before the law and prohibition of discrimination, as presented
in the Human Rights Ombudsman Annual Report for 2018.

Cases considered Resolved and founded cases
Area 2017 2018 Number of Number of
resolved cases founded cases

Equality before the law 4 1 1 0
Equal opportunities for persons
with disabilities 11 24 22 4
Equal opportunities related to
gender identity or sexual 7 8 8 2
orientation
Equal opportunities related to
race, ethnicity or ethnic 30 5 5 1
background
Equality before the law and
prohibition of discrimination 1 16 8 10 0
other
Total 7 equality before the law
and prohibition of 68 46 46 7
discrimination

In 2018, the Ombudsman investigated 46 cases involving equality before the law and prohibition of
discrimination, which is less than a year before, when it investigated 68 cases. Of the 46 closed cases,
one cases was related to equality before the law, 22 to equal opportunities for persons with disabilities,
eight to equal opportunities related to gender identity or sexual orientation, five to equal opportunities
related to race, ethnicity or ethnic background, and ten related to other cases of equality before the law
and prohibition of discrimination. Seven closed cases out of 46 were well-f ounded. The Ombudsm
Report does not provide details on how many and which cases were related to prohibition of
discrimination under PADA. It does state that some cases are not related to unequal treatment based
on personal circumstances, on the basis of which discrimination is prohibited in accordance with PADA
(e.g. unfounded unfavourable position of subordinate bond holders in accessing legal remedies
regarding the termination of qualifying liabilities).

In addition to a statistical report on examined cases related to prohibition of discrimination, the
Ombudsman also analysed some highlighted cases and areas of discrimination in the relevant section
of the Report. In the area of discrimination against persons with disabilities, the Ombudsman points
out discrimination of students with disabilities that has been on-going for several years, regarding
transportation from the place of residence and place of education, and lack of appropriate basis for an
appropriate accommodation of the education process for students with disabilities. The Ombudsman
also pays special attention to the issue of accessibility of courts for persons with disabilities, and finds,
on the basis of its enquiries, that appropriate access is provided in only 46% of buildings in which the
courts operate, and only 20% of those buildings also provide a public toilet for persons with disabilities.
Furthermore, the Ombudsman found that not all courts provide information on the rights of persons with
disabilities to equal participating in the proceedings.

28 Human Rights Ombudsman (2019) Annual Report of the Human Rights Ombudsman of the Republic of
Slovenia for 2018, pp. 681 89, available at http://www.varuh-rs.si/fileadmin/user_upload/pdf/lp/LP_2018.pdf
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In the area of discrimination due to gender identity and sexual orientation, the Ombudsman
addresses three wider issues. The first is the legal recognition of gender, which is not regulated by law
in Slovenia and is carried out only on the basis of implementing regulation, i.e. Rules on the
implementation of the Civil Register Act.?® Article 37 of the Civil Register Act states that the basis for a
decision on gender change is a certificate of the competent medical institution, which indicates that the
person changed their gender. According to the Ombudsman, this is contentious from the perspective of
Resolution 2048 of the Parliamentary Assembly of the Council of Europe, which calls for elimination of
requirements of sterilisation, other medical treatment, or medical diagnosis of mental disorder as
conditions for legal recognition of gender. The second issue related to the permanent ban of blood
donations for men who has same-sex sexual relationships. According to the Ombudsman, such a
permanent prohibition could constitute discrimination based on sexual orientation, as it is not founded
in law in Slovenia, but is based on the position of transfusion medical experts, while Article 52, paragraph
1, of the EU Charter of Fundamental Rights states that any limitation on the exercise of the rights and
freedoms recognised by this Charter must be provided for by law. Finally, the Ombudsman addresses
the issue of the discrimination and constitutional contentiousness of Article 2, paragraph 3, sentence 1,
and Paragraph 3, paragraph 4, of the Civil Union Act30 (CUA), which prevents adoption of a child to sex-
sex partners in civil union or non-formal civil union. The Ombudsman assesses that this arrangement
could constitute discrimination based on sexual orientation, an unpermitted encroachment on dignity
and protection of privacy and personal data, and incompatibility with always greatest benefit for children.

Within the framework of alleged discrimination based on other personal circumstances, the Ombudsman
lists three cases. In relation to the personal circumstance of age, the Ombudsman points out the alleged
discrimination of arrangement in exercising the right to subsidised transportation, which is limited to 32
years of age for students. The Advocate is also examining this case in a discrimination investigation
procedure. It is also clear from the Report that Ombudsman referred some reporting persons alleging
discrimination to the Advocate.

The Ombudsman also points out two cases of alleged discrimination based on nationality, specifically
the banksdé refusal to open transaction account
of the nationality of the Republic of Slovenia for participation at the 64th competition for the 2019
Eurovision Song Contest.

29 Official Gazette of the Republic of Slovenia, no. 40/05, 69/09, and 77/16
30 Official Gazette of the Republic of Slovenia, no. 33/16
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SYSTEMIC TASKS OF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY

3.2.3 Investigated cases of discrimination in 2018 7 Police

In accordance with Article 21 of PADA, the Advocate collects data on violations investigated by the
Police, for the purposes of monitoring, logging and providing assessments of the situation in the area of
protection against discrimination in the Republic of Slovenia. There are three areas that fall under scope
of Police powers that are relevant formonitor i ng from the perspective of the

- Article 20 of the Protection of Public Order Act (incitement to intolerance)
- Article 131 of the Criminal Code (violation of right to equality)
- Article 297 of the Criminal Code (public incitement to hatred)

Provision of Article 20 of PPOA states that incitement to intolerance with the purpose of inciting
national, racial, gender, ethnic, religious or political intolerance or intolerance related to sexual
orientation is prohibited. This is an aggravated form of offences defined in Articles 6, 7, 12, 13 and 15
of PPOA (violent or reckless behaviour, indecent behaviour, damaging an official sign, mark or decision,
writing on buildings, or destroying national symbols). Provision of Article 20 of PPOA therefore defines
a discriminatory motive when carrying out some other violations of public law and order.

In relation to the criminal offences investigated by the Police, the Advocate also collects data on
investigated cases that meet the definition of the crime under the following:

1 Article 131 of CC, i.e. violation of right to equality, related to any personal circumstance
(ethnicity, race, skin colour, religion, ethnic background, gender, language, political or other
belief, sexual orientation, financial situation, birth, genetic heritage, education, social status or
any other circumstances).

1 Article 297 of CC, i.e. public incitement to hatred, violence or intolerance, related to any
personal circumstance (gender, ethnicity, race or ethnic background, language, religion or
belief, disability, age, sexual orientation, gender identity and gender expression, social status,
financial situation, education or other), and could as such constitute acts of discrimination under
PADA.

Generally, as the Police and inspectorates use a different system of logging and recording discrimination
cases, there was a problem of structured overview of data in a form defined by PADA: by personal
circumstance, area and form of discrimination. The Police keeps records differently i by gender, age
and nationality of perpetrators of minor offences and criminal offences. From the perspective of accurate
monitoring of investigated discrimination cases on the national level in accordance with the requirements
of PADA, there is a need for a systematic harmonisation of recordkeeping for investigated discrimination
cases.

ADVOCATE®S HI GHLI GHTS

Within the area of Police activity, the Advocate monitors the number of offences investigated by the
Police under Article 20 of PPOA. This article states that incitement to intolerance with the purpose of
inciting national, racial, gender, ethnic, religious or political intolerance or intolerance related to sexual
orientation is prohibited.

Generally, as the Police and inspectorates use a different system of logging and recording discrimination
cases, there was a problem of structured overview of data in a form defined by PADA: by personal
circumstance, area and form of discrimination.

From the perspective of accurate monitoring of investigated discrimination cases on the national level
in accordance with the requirements of PADA, there is a need for a systematic harmonisation of
recordkeeping for investigated discrimination cases.

91



3.2.3.1 Offences under the Protection of Public Order Act (Article 20 of PPOA) i incitement
to intolerance

In 2018, the Police imposed sanctions in 46 minor offence cases under Article 20 of PPOA, which states
that incitement to intolerance with the purpose of inciting national, racial, gender, ethnic, religious or
political intolerance or intolerance related to sexual orientation is prohibited. The Police therefore
determined offences under Article 20 of PPOA in two cases less than in 2017, and in four cases more
than in 2016.

The most violations of Article 20 of PPOA, which defines the discriminatory motive, were committed in
relation to Article 6 of PPOA (violent or reckless behaviour), which means that, in practice, most
violations of the prohibition of discrimination in the area of offences occurred during brawls, fights, etc.
The number of violations in relation to Article 7 of PPOA (indecent behaviour) dropped.

Table: Overview of measures under Article 20 of PPOA, which defines the discriminatory motive
in certain offences 1 violations found

Article of PPOA Number of violations

2016 2017 2018
6 violent or reckless behaviour 29 32 31
7 indecent behaviour 11 8 4
12 damagm_g an official sign, 1 7 10
mark or decision
13 writing on buildings 1
15 destroying national symbols 1 1
Total 42 48 46
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SYSTEMIC TASKS OF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY

3.2.3.2 Criminal offences under Article 131 of the Criminal Code i violation of right to
equality

Article 131 of CC states that whoever due to differences in respect of ethnicity, race, skin colour, religion,
ethnic background, gender, language, political or other beliefs, sexual orientation, financial situation,
birth, genetic heritage, education, social position or any other circumstance deprives or restrains another
person of any human right or liberty recognised by the international community or laid down by the
Constitution or the statute, or grants another person a special privilege or advantage on the basis of
such discrimination shall be punished by a fine or sentenced to imprisonment for not more than one
year (paragraph 1). Whoever persecutes an individual or an organisation due to their advocacy of the
equality of people shall be punished under the provision of the preceding paragraph (paragraph 2). In
the event of the offence under paragraphs 1 or 2 of this Article being committed by an official through
the abuse of office or official authority, such an official shall be sentenced to imprisonment for not more
than three years (paragraph 3).

In 2018, the Police investigated criminal offences under Article 131 involving 5 individual suspects and
10 individual injured parties, which is comparable to previous years.

Table: Criminal offences under Article 131 of the Criminal Code i violation of right to equality,
by years

Number of suspects or injured parties

2016 2017 2018
Number of suspects 5 5 5
Number of injured 11 13 10
parties
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3.2.3.3 Criminal offences under Article 297 of the Criminal Code i incitement to hatred,
violence or intolerance

According to Article 297 of CC, whoever publicly provokes or stirs up hatred, violence or intolerance
based on national, racial, religious or ethnic background, gender, skin colour, origin, financial situation,
education social status, political or other belief, disability, sexual orientation or any other personal
circumstances, and does so in a way that endangers or disturbs public law and order, or by using threats,
insults or affronts, shall be punished by imprisonment of up to two years (paragraph 1). The same
sentence shall be imposed on a person who publicly disseminates ideas on the supremacy of one race
over another, or provides aid in any manner for racist activity, or denies, diminishes the significance of,
approves, disregards, makes fun of, or advocates genocide, holocaust, crimes against humanity, war
crime, aggression, or other criminal offences against humanity, as defined by the legal order of the
Republic of Slovenia (paragraph 2). If the offence under preceding paragraphs has been committed by
publication in mass media, the editor or the person acting as the editor shall be sentenced to the
punishment, by imposing the punishment referred to in paragraphs 1 or 2 of this Article, except if it was
a live broadcast and he was not able to prevent the actions referred to in the preceding paragraphs, or
publication on websites that allow users to post content in real life or without prior supervision (paragraph
3). If the offence under paragraphs 1 or 2 of this Article has been committed by coercion, maltreatment,
endangering of security, desecration of ethnic, national or religious symbols, damaging the movable
property of another, desecration of monuments or memorial stones or graves, the perpetrator shall be
punished by imprisonment of up to three years (paragraph 4). If the acts under paragraphs 1 or 2 of this
Article have been committed by an official by abusing their official position or rights, he shall be punished
by imprisonment of up to five years (paragraph 5).

In 2018, the Police investigated 32 cases of suspected criminal offence of public incitement to hatred,
violence or intolerance under Article 297 of CC, which is six more than in 2017 and 17 fewer than in
2016.

In accordance with Article 148, paragraph 9, of the Criminal Procedure Act3! (CPA), 13 criminal

complaints were filed with the compet mrdsesthe Rolice i ct

st a

submitted only reports to the district state prosecut

Table: Overview of criminal offences investigated under Article 297 of the Criminal Code i
incitement to hatred, violence or intolerance

Number of investigated cases
2016 2017 2018
Criminal complaint 18 13 13
Report 31 13 19
Total 49 26 32

31 31 Official Gazette of the Republic of Slovenia, no. 32/12 i official consolidated text, 47/13, 87/14, 8/16 i

Constitutional Court s Deci sii€@onns6#édt t6i onal C o U ConsiitstionBl€oius it s, Deési 56 on,

66/17 1 ORZKP153, 154, and 22/19
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SYSTEMIC TASKS OF THE ADVOCATE OF THE PRINCIPLE OF EQUALITY

3.2.4 Investigated cases of discrimination in 2018 i Prosecutors

In accordance with Article 21 of PADA, for the purposes of monitoring, logging and providing
assessments of the situation in the area of protection against discrimination in the Republic of Slovenia,
the Advocate asked the Office of the State Prosecutor-General (OSPG) for data. OSPG submitted data
on prosecution of criminal offences under Article 297 of CC 1 incitement to hatred, violence or
intolerance. OSPG explained that it can only gather data for reporting on the basis of data entered into
the register. In the register, OSPG keeps only the data on committed criminal offences, but never enters
the motive that led the perpetrator to commit the criminal offence, except when the motive constitutes
an aggravating circumstance and a legal element of the criminal offence, e.g. self-interest or revenge.
OSPG could not provide the data of interest by circumstances, forms and areas of discrimination, but
did submit the data on the number of criminal complaints received, adopted conclusions, and judgments
issues for criminal offences under Article 297 of CC. OSPG did not submit data for prosecution under
Article 131 of CC (violation of right to equality).

Table: Prosecution of criminal offences under Article 297 of CC i incitement to hatred, violence
or intolerance

Event 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
Received
criminal 21 8 21 63 83 34 13 20 37 13 32
complaints
Decisions on
dismissed
criminal
complaints
Filed criminal
charges or
proposals for
imposition of
corrective
measure or
criminal
sanction
Decisions of
conviction
Decisions of
punitive order
Decisions of
acquittal
Decisions of
rejection

22 5 6 29 37 36 13 30 19 19 15

The statistics show an initial increase of filed criminal complaints from 2008 to 2012, when the number
of filed criminal complaints was highest, followed by a decreased from 2013 to 2018.

Here, we must point out that in 2013 OSPG adopted the legal position from 27 February 2013, stating

the Ahate speecho can not be a punishabl e omndidha nce

result in endangerment or disturbance of public law and order. In any event, there must be an objective
possibility and likelihood (abstract danger is not sufficient) of public law and order violation, for the
speech to be considered punishable.

Public authorities and other parties who usually file criminal complaints (e.g. Police) have implemented
the legal position in practice as applicable guidelines, resulting in a significant decrease of filed criminal
complaints.

Consequently, there has been a drastic decrease of the number of completed criminal proceedings, as

well as the number of decisions of conviction and punitive order (from a total of 16 decisions of conviction
and punitive order in 2012 to one punitive order in 2018).
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This means that criminal prosecution of the most severe forms of hate speech (i.e. cases of
public incitement to hatred, violence and intolerance) has come to a complete stop in Slovenia,
and the drop in prosecution and sanctioning in this area lead to normalisation of such speech
and also normalisation of discrimination, which is a worrying trend.
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3.2.5 Examined cases of discrimination in 2018 i Courts

In accordance with Article 21 of PADA, for the purposes of monitoring, logging and providing
assessments of the situation in the area of protection against discrimination in the Republic of Slovenia,
the Advocate collected case law data related to discrimination. First, the Advocate searched the
database (search engine) of the Supreme Court of the Republic of Slovenia i www.sodnapraksa.si.
Using the search engine, the Advocate identified 27 discrimination-related cases in 2018. Of the 27
decisions, only eight indicate the specific personal circumstance, while in other decisions plaintiffs made
general allegations of discrimination without defining the personal circumstance and fulfilling other
elements of burden of production. Discrimination was found in only one identified case (discrimination
due to medical conditions i HIV status, when accessing medical services, ref. no. | Cp 494/2018,
Maribor Higher Court).

According to the responses provided by the courts, they strive to constantly and regularly update the
case law in the database at www.sodnapraks.si, using the special-purpose application; however, the
search engine is not completely reliable. Based on the Above, the Advocate also directly asked the
courts to provide the most comprehensive case law data. Consequently, the Advocate received one
anonymised decision, related to a request for judicial protection against a decision issued by the Labour
Inspectorate of the Republic of Slovenia. A few courts informed the Advocate that while decisions in the
area of discrimination were issued in 2018, they are not yet final.

Generally, t he c o u rthastiiey aittersdi oat coeskler discraninationtredated cases
or they can not confirm that they cstersddndtallovesinplao such
gathering of data on considered cases. The courts do not keep case records by criteria such as articles
of various laws that are of interest for the Advocate: personal circumstance, area or form of
discrimination. Collection of data on all matters related to discrimination would therefore have to be done
manually, which is not feasible due to limitations. Some courts have therefore conducted interviews with
judges and asked them to identify case files that could involve discrimination. Even those courts that
can provide data on discrimination cases do not keep records in such a way that would allow easy
identification of final discrimination-related decisions and discrimination-related decisions under appeal.
Furthermore, the question of discrimination can occur with other issues considered by the courts in
specific cases. For example, discrimination could be the basis for decisions on compensation, lawsuits
for illegal termination of employment contract, disciplinary procedures, monetary claims and similar.
Decisions in the area of discrimination most often overlap with allegations of bullying.

Based on courtsd responses, welatedaasessareansiddred bylaboorst di s c!
and social courts. The Higher Labour and Social Court stated that, after a quick manual search through
the register, usi ng ikdisgrimioatichd wécbhepengati @018, it idei

received for consideration, of which nine cases were also closed. It is possible that the database
contains other discrimination-related cases; however, if they were not defined as such in the register,
they can not be identified this way. The opposite can also be true: discrimination could be listed under
the type of claim, but the case in substantive terms does not involve the issue of discrimination.
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Table:Overview of court s toddeiminaionam2018r el at ed
Case no. Outcome Personal Area Form of alleged | Damages/ Court
circumstance discrimination note
1 Cp Decision of Medical Health care Direct Awarded Maribor
494/2018, conviction condition damages Higher
conviction EUR2,700 Court
ZsV Approval of / Work Harassment, There can be no Maribor
640/2018 request for conditions i victimisation allegation of Local
judicial termination of retaliatory Court
protection, employment measures if there
termination of contract was no
minor offence harassment
proceedings allegation.
Pdp Decision of Gender, Work Direct Work process Higher
466/2018 rejection parenthood conditions i reorganisation Labour
termination of during parental and Social
employment leave Court
contract
Pdp Decision of Medical Work Direct Lower grade due Higher
683/2018 rejection condition conditions to sick leave Labour
regarding the and Social
allegation of Court
discrimination
Pdp Decision of Disability Work Indirect Decrease in Higher
504/2018 rejection conditions i production Labour
termination of and Social
employment Court
contract
Pdp Decision of Education Work Direct Work process Higher
277/2018 rejection conditions reorganisation Labour
and Social
Court
Pdp Decision of Age and Work Indirect Limitation of leave | Higher
974/2017 rejection disability conditions days to 35 Labour
and Social
Court
Pdp Decision of Religion or Access to Direct Alleged Higher
898/2017 rejection belief employment discrimination due | Labour
to a headscarf and Social
Court
VIl Ips Decision of Disability Work Direct Alleged Supreme
264/2017 rejection conditions discrimination in Court
reassignment to
another position
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3.2.6  Analysis of labour court case law

For the purposes of monitoring case law in the area of protection against discrimination in Slovenia
before 2018, the Advocate conducted an analysis of decisions of the Ljubljana Labour and Social Court
and the labour courts in Maribor, Celje and Koper. The Advocate requested all decisions issued in 2004
and later. While collecting the data from all courts in Slovenia, it soon became apparent that most cases
of alleged discrimination are considered by labour courts.

The labour courts of first instance submitted 65 cases considered by the end of 2017 to the Advocate.
The courts in Celje and Maribor also submitted second- and third-instance decisions (Higher Labour
and Social Court and Supreme Court of the Republic of Slovenia) in addition to the first-instance
decisions, while the courts in Ljubljana and Koper submitted only first-instance decisions. When
reviewing the decisions, the Advocate investigated how many cases of discrimination are considered by
the courts and in how many cases discrimination was found. The Advocate also examined the alleged
personal circumstances and whether the courts define these personal circumstances. If so, the
Advocate examined the sources used for this purpose (decisions of the Constitutional Court of the
Republic of Slovenia, literature, online sources, dictionaries, other regulation, etc.). In cases where
discrimination was found, the Advocate conducted an analysis of the form of discrimination found. The
Advocate also examined how courts apply the rule of reversal of the burden of proof. In cases where
discrimination was found, the Advocate also conducted an overview of the effects of the decisions. In
the event of awarded damages, the Advocate examined whether the damages were effective and
proportional to the damage incurred by the plaintiff, and whether the damages deter the employer from
repeat violations. The Advocate also paid attention to any other peculiarities of individual decisions and
whether or not case law was uniform in considering discrimination.

Due to the high quantity of requested decisions (the initial list for the period since 2004 included over
100 decisions; due to limited human resources, anonymisation would take over half a year), the
Ljubljana Labour and Social Court reduced the list to the period from 2014 onwards. The court submitted
28 cases to the Advocate. Of the decisions submitted, 17 cases did not involve decision on
discrimination, but allegations of bullying and a decision on defamation of honour and reputation in one
case. In the remaining 11 cases, the court made decisions on discrimination. Discrimination was not
determined in any of the cases. As the legal basis for consideration, the court always listed Article 6 of
ERA, or, for older cases, Articles 6 and 6.a of the Employment Relationship Act32 (ERA) from 2002.

Among the alleged personal circumstances, the most often was age, followed by political conviction and
disability, one case of medical condition and trade union membership, each. In all cases, the court of
first instance decided that the alleged personal circumstance did not constitute grounds for alleged
unequal treatment, i.e. in most cases, the defendant established that unequal treatment did not occur.
The court did not specifically define the individual personal circumstance in any case. The alleged areas
of discrimination referred to Article 6, paragraph 2, of ERA or ERA (2002): conditions for employment,
promotion, training, salaries, work conditions, and termination of employment contracts. The alleged
discrimination was direct in most cases, one case involved allegations of harassment, while one case
involved allegations of sexual harassment, which as a specific form of discrimination is not related to a
personal circumstance. Considering that the court did not find discrimination in any of the cases, it did
not make any decision on the appropriate damages.

The Maribor Labour Court submitted 13 cases. Eight cases involved decisions on discrimination, while
other cases were related to the area of bullying. Discrimination was determined in one case; however,
in a re-trial based on the decision of the court of second instance, the court of first instance determined
that discrimination did not occur. The other seven decisions also found no discrimination. As the legal
basis for consideration, the court always listed Article 6 of ERA, or Articles 6 and 6.a of ERA (2002).
The alleged personal circumstances included medical condition, disability, ethnicity, ethnic background,
age and gender. In the decision in which the first-instance court determined discrimination, the
defendant also appealed against the finding of discrimination, as the plaintiff did not state any personal
circumstances that was allegedly the reason for unequal treatment by the defendant; the appeal was
successful. In the re-trial, the court of first instance determined that no actual discrimination occurred.
The Maribor Labour Court also did not define any personal circumstance. The alleged areas of

32 Official Gazette of the Republic of Slovenia, no. 42/02, 79/06 i ZZZPB-F, 103/07, 45/08 i ZArbit, and 21/13 7
ZDR-1
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discrimination referred to Article 6, paragraph 2, of ERA or ERA (2002): conditions for employment,

promotion, salaries, work conditions, and termination of employment contracts. Almost all cases

involved allegations of direct discrimination, while one case involved allegations of harassment.

Regarding the damaged, the court considered the amount of damages for mental distress in the first
deci si on, which initially found discrimination, with t
claim. This claim was set too high from the perspective of established Slovenian cases law; it equalled

EURG6 million.

The Koper Labour Court submitted 20 cases at our request. In seven cases, the decisions did not

involve discrimination but bullying. Discrimination was determined in six cases; it was not found in the

other seven. Article 6 of ERA and Articles 6 and 6.a of ERA (2002) were always listed the legal basis

for consideration. The alleged personal circumstances were trade union membership, ethnicity,

language, and, in several cases, other personal circumstances, under which the court in one case
included filing a | awasauitheptiaiendédfttscalstegadaimaget a
to dismiss the relevant head; in other cases, the court included under personal circumstances the

pl ai nt i f fctios witd thesmsethad df salcalating hours and their request to eliminate the violation.

The court did not explain why it considered these cir
did in no case examine the definitions of the comprehensively listed personal circumstance in Article 6

of ERA. The alleged areas of discrimination referred to Article 6, paragraph 2, of ERA (or Article 6 of

ERA (2002) in older decisions), i.e. conditions for employment, promotion, salaries, work conditions,

holiday leave, and termination of employment contracts. The alleged forms of discrimination were direct

di scrimination, harassment and, in two cases, sexual
determining the amount of non-pecuniary damages, it needs to consider whether in the specific case

the damages are effective and proportional to the damage incurred by the plaintiff, and whether they

deter the defendant from further violations. The court defines the proportionality as follows: the damages

must be determined in the correct relationship to the damage caused and the fundamental goal, i.e.

prohibition of discrimination, while also having preventive and punitive functions, and do not merely exist

as satisfaction for the injured party. The highest awarded damages in the submitted cases were
EUR13,000; however, the damages awarded were never as high as the plaintiff sought. The awarded

damages equalled 50% or less of the damages sought.

The Celje Labour Court submitted four cases to the Advocate, of which two were related to alleged

discrimination. In both cases, the court decided that there no discrimination occurred; however, in one

case, the court of second instance granted the plaint
to prove that it did not discriminate against the plaintiff. The legal basis for both decisions was Article 6

of ERA (2002). The alleged personal circumstances were trade union membership and, in the case

where the second-instance court determined discrimination, allegations of fraud, unfairness,

incompetence and negligence, which the court justfiedas bei ng fot her personal cit
court did not define personal circumstances in detail in these two cases. The alleged areas of

discrimination were salary inequality and work conditions. Both cases involved allegations of direct

discrimination. In the case, the court of second instances determined damages in the amount of net

salaries that the plaintiff would receive if the defendant and plaintiff concluded a fixed-term employment

contract.

ADVOCATE®S HI GHLI GHTS

Of the 65 labour court decisions received, 34 decisions were related to determining discrimination. Of
these 34 cases, discrimination was determined by eight decisions. The remaining 31 decisions involved
allegations of bullying.

The courts uniformly stated that, even though Article 6 of ERA includes the rule of reversal of the burden
of proof, this does not discharge the plaintif|ifds obl
to give the defendant a chance to fulfil its burden of proof and provide appropriate evidence.

The existence of a personal circumstance, which could represent grounds for discrimination, is not
sufficient for the conclusion that discrimination exists.
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Concluding observations

Of the 65 labour court decisions received, 34 decisions were related to determining discrimination. Of
these 34 cases, discrimination was determined by eight decisions. The remaining 31 decisions involved
allegations of bullying.

In other cases, the plaintiff did not even allege a personal circumstance or the personal circumstance

did not constitute grounds for alleged unequal treatment, or the court decided that unequal treatment

did not occur. The courts uniformly stated that, even though Article 6 of ERA (or Article 6 of ERA (2002))

includes the rule of reversal ofthebur den of proof, this does not discha
the burden of proof, as this is the only way to give the defendant a chance to fulfil its burden of proof

and provide appropriate evidence. The existence of a personal circumstance, which could represent

grounds for discrimination, is not sufficient for the conclusion that discrimination exists.

In all cases, the courts define discrimination in accordance with Article 6 of ERA and, in older cases,
with Article 6 of ERA (2002), which states that employers must ensure that job seekers being given
access to employment or workers during their employment relationship and in connection with the
termination of employment contracts are afforded equal treatment, irrespective of their ethnicity, race or
ethnic background, national or social background, gender, skin colour, medical condition, disability,
religion or belief, age, sexual orientation, family status, trade union membership, financial status or other
personal circumstances in accordance with this Act, the regulations governing the implementation of the
principle of equal treatment and the regulations governing equal opportunities for women and men. The
courts did not state any other legal basis for determining discrimination in these decisions. From the

decisions received, we can see that the courts all o\
circumstanceso, and i ncilnugd ep earmsoonnga It hceinmr ct thnes tf ool d eoswv: f i |
allegation that the defendantcau s e damag e, plaintiffés request to di s

dissatisfaction with the method of calculating hours and their request to eliminate the violation, and
allegations of fraud, unfairness, incompetence and negligence.

The most common alleged form of discrimination was direct discrimination; indirect discrimination was

not alleged in any case, while several cases involved harassment and three cases sexual harassment.

In one case of sexual harassment as a special form of discrimination, t he court deci ded t ha
covetous | ookso, with absence of any other ver bal 0
harassment. Non-verbal communi cati on must violate the personds di
hostile, demeaning, humiliating or offensive environment. In another decision related to sexual
harassment, the court decided that the wensttuteda conduc
special form of discrimination; in a third case, the alleged verbal sexual harassment occurred on the

way from work, by a third party, and the employer as the defendant could not be held responsible.

In conclusion, we see that discrimination-related case law is relatively scarce, that discrimination is rarely
alleged before the courts, and that there are no extensive further interpretations of essential institutes
of anti-discrimination law in case law, such as specific personal circumstances, individual forms of
discrimination, and similar. Very few discrimination-related lawsuits succeed; that is why there are no
damages awarded for discrimination, and we consequently can not determine whether sanctions are
effective, proportional and deterring, as is required by European Union law on non-discrimination.

The above shows a need for greater public awareness-raising of the options provided by anti-

discrimination law and the legal remedies available, as well as further education of specialised public
segments, such as attorneys and judicial employees that create case law.
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3.3 Monitoring the general situation in the country i dialogue and cooperation with NGOs

In accordance with Article 15 of the Protection Against Discrimination Act, the Advocate, working to form
solutions and prepare proposals for achieving the purpose of the Act, cooperates with non-governmental
organisations (NGOs) operating in the area of equal treatment, protection of human rights and
fundamental freedoms, protection against discrimination of vulnerable groups, or legal or social
assistance for persons discriminated against. The provision of Article 15 of PADA, which defines
cooperation with social partners and non-governmental organisation, imposes an obligation to
cooperate with NGOs not only to the Government, but also to other public authorities, which includes
the Advocate.

NGOs in Slovenia are very important partners in dialogue, as they represent one of the forms of citizen
participation in governance of country and society, and carry out publicly beneficial projects and
programmes in key areas of protection against discrimination. NGOs detect problems and needs in
society at an individual and systematic level, and act as important facilitators between individuals and
government bodies. They also make tremendous contributions to effectively addressing areas of equal
treatment, protection of human rights and fundamental freedoms through advocacy and direct
assistance to persons discriminated against.

The role of non-governmental organisations as representatives of civic society in combating
discrimination can include the following33:

1 providing a means for expressing and actively addressing the needs of people who are
discriminated against;

supporting victims of discrimination in their access to justice;

promoting diversity and equality in society;

establishing the mechanisms to influence decision-making;

mainstreaming non-discrimination and equal treatment in policies;

challenging authorities and corporations to act against discrimination;

monitoring, documenting and denouncing discrimination;

maintaining equality on the political agenda and encouraging mobilisation.

=A =4 =8 -8 -84

The Advocate supports activities by non-governmental organisations by:

1 informing them of the tasks and duties of the Advocate and other bodies responsible for
ensuring the principle of equality;

I promoting exchange of information on discriminatory practices that non-governmental
organisations observe in the field;

1 cooperates in substantive drafting and execution of awareness-raising and other projects by
non-governmental organisations that address the challenges of unequal treatment.

In 2018, the Advocate invited NGOs to meetings on personal circumstances and areas of discrimination.
The Advocate also organised two structured dialogue panel discussions with Roma organisations in
Prekmurje and Dolenjska.

The work of systematic monitoring of NGOs and establishing a continual dialogue continued in 2018.
The dialogues are intended to help analyse the situation in the field, which NGOs observe and respond
to with their activities. In 2018, the Advocate began drafting a long-term action plan for systematic
cooperation with non-governmental organisations as key players in reaching target populations with a
specific personal circumstance, or based on different areas of discrimination.

The Advocate organised meetings with NGOs that carry out activities related to the following personal
circumstances or areas of discrimination:

- ethnic background or race: over 70 invited Roma organisations, societies and Roma municipal
councillors;

33 European Commission (2005) Combating Discrimination i A Training Manual; available at:
https://www.migpolgroup.com/ old/public/docs/10.CombatingDiscriminationTrainingManual EN 09.05.pdf
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- disability: Slovenian Association of the Blind and Visually Impaired, Slovenian Paraplegic

Association, Muscul ar Dystrophy A's sio Bloventan o n of
Association for People with Intellectual Disabilities, Civilian Invalids of War Association of
Slovenia,and Nati onal Council of Disabled Persons®d6 Org

- age (youth): Youth Council of Slovenia, Ypsilon Institute;
- sexual orientation, gender identity and gender expression: Pride Parade Association, Institute

for Culture of DiversityOpen, TransAkcija, Legebitra, GKUC, GKU
- area of employment and | abour market: Workersd Co

In 2019, the Advocate had the first dialogue with NGOs conducting activities related to the personal
circumstances of ethnic affiliation (nationalities of former Yugoslavia), and is preparing the first meeting
with the representatives for the personal circumstance of religion or belief (religious communities). In
2019, the Advocate is also planning a dialogue with organisations actively promoting equality and
prevention of discrimination due to the personal circumstance of gender.

Below, we present summaries of meetings with NGOs in 2018 related to the following topics:

- data on activities of the organisation and generally on discrimination;
- understanding the role of the Advocate in the work of NGOs;

- aspects of systemic discrimination;

- cooperation with other public authorities.

3.3.1 NGO dialogue with Roma organisations

The Advocate organised two panel discussions with Roma organisations. On 3 April 2018 in Murska
Sobota, the Advocate organised a panel discussion with Roma organisations of Prekmurje, specifically
in the form of a structured dialogue session. Furthermore, on 18 July 2018, the Advocate organised a
structured dialogue session with Roma of Dolenjska, which was held in Novo mesto. Over 70 Roma
organisations and Roma councillors were invited to a structured dialogue session, with the response in
the region of Prekmurje significantly better than in the region of Dolenjska.

They lack information on the existence of PADA and discrimination-reporting options. They highlighted
the issues of health care and social rights, and also noted the systemic discrimination.

They wish to have better communication with social work centres and the Office of the Government of
the Republic of Slovenia for National Minorities.

Roma organisations and Roma municipal councillors invited to structured dialogue sessions:

Roma_organisations_and Roma_councillors in Prekmurie: Gp or-k mlot ur no A Rlamigd vBugl! a,
Romska gportna zveza Slovenije Pugl a, Gportno drugtvo
Romsko drugtvo Ciganoso6s, StreDrokdt dougpont Al lh at dmg
Bl ack Angel s, Roms ko g,po_pronrot ndor udjrt wgot vKoa nReonnca Van| a va

ATar]la 0070 Vam|l adrwads,voGpAcrtal t Borejci, Nogomet ni k|
drugtvo Pugla,l dverziaj RBpomOb| Snsko romsko drugtvo Zel en
union, Roms ko drugtvo Lapl a, Romsko kulturno drugumivo Zel e
| erhenja Ob|line Cankova, ORdmskolLenddgvao Rehska drugdgt:
Obl i ne Lendava, Romsko kulturno in turisdad, nBomsgkgt v
drugtvo Pugl a, Romsko drugtvo Zel e tumo-tduormbsut,i | R@msdkrou ¢
Lernelavci, Romsko kulturno, t uMd ga e$ no VagBprec,vmse dr u

AGi t-mdho omsko drugtvo gomiliocgtvoObRomako vodijskijo Bomano
Romsko drugtvo Kame nbcoib,r oRonniskk,o Kdirnuogltovgok o dir Bogjtiv o fi Ro m,

Roms ki akademski k | ukbu,| tDurrueg tivno gzlaa srbaeznveogja i zobr agevan
Nevo fAdi o, kbjegtcee ®pgl|l a fARomao, Romsko drugtvo | skr
Romsko gportno kulturno drugtvo MIadost, Zdrugenje For
kulturnodr ugt vo Narci s a, Romsko kulturno drudgtvpskaPert ol a
romska zveza i European Roma Union i Europakri Romani Unia, Romsko kulturno raziskovalno

drugtvo Korak, Romsko GKD MLADOST, Branko twatvat, Du
(Toni), Matej Horvat, Meri Horvatv, Guaatkedgad ,Hodrewatn,a RRuwad
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Roma organisation and Roma councillors in Dolenjska: Roms ko drugtvo Romano dr on

romsko drugtvo Vegoro, Romsko dvoKbammMetlik&y dveza rodskeni | , Ror
skupnosti v Slovenijit Bel e kr aj i net, v Rolmadkwogrékaoy § Roms ko drugtvo Ror
Romsko drugtvo Romano vesel i, i Roomis kdoa ndersu g tRvoomsCkiog adnriu g

Drugtvo GieQdeglrionsdde Rloenk , Kosec, Valerija Hudorovac, Da
Gel j ko dHdudoMatvi j a Hol|l evaDPanaéMorRwmgKar Enaji ¢ k .

3.3.2 NGO dialogue on the personal circumstance of disability

The Advocate invited members of the Council for Persons with Disabilities of Republic of Slovenia, who

are representatives of organisations of people with disabilities, operating at the national level and

included in NSIOS.

The meeting was attended by representatives of the Slovenian Association of the Blind and Visually

Impaired, Slovenian Paraplegic Association, Muscular Dystrophy Associaton of Sl oveni a, Zvez
i Slovenian Association for People with Intellectual Disabilities, Civilian Invalids of War Association of

Slovenia, and representative of NSIOS.

The organisations see the role of the Advocate primarily in the area of legislative initiatives, awareness-

raising, information, and participation in concrete projects.

3.3.3 NGO dialogue on the personal circumstance of age (youth)
Youth Council of Slovenia

The Youth Council of Slovenia (YCS) is an umbrella association of youth organisations operating at the
national level. It brings together organisations with different interests, ideological and political
convictions. The key purpose of YCS is to champion the interests of the youth, promote youth
participation in policy-making that significantly affects their life and work. In this role, it contributes to
creating a youth-friendly environment, in which they can develop into independent, responsible,
supportive and active individuals and members of society. In a more narrow sense, it strives to improve
the position of young people as a special social group.

They see cooperation with the Advocate primarily in joint gathering and analysis of data.

Cooperates with the Ministry of Labour, Family, Social Affairs and Equal Opportunities (MLFSAEOQ),
Ministry of the Environment and Spatial Planning (MESP), and Ministry of Education, Science and Sport
(MESS).

Ypsilon Institute

The Ypsilon Institute is a youth organisation working in the area of youth employment and
entrepreneurship. They offer young people the opportunity to upgrade their skills for greater
employability, promote self-employment, and provide support to help young people start their
entrepreneurial journey.

They primarily see the role of the Advocate in drafting legislative initiative, cooperation in
intergenerational projects, and participation in public discussions.

The Ypsilon Institute cooperates with MLFSAEO.

3.3.4 NGO dialogue on the personal circumstances of sexual orientation, gender identity, and
gender expression

In 2018, the Advocate met with organisations working with the personal circumstances of gender

identity, sexual orientation, and gender expression. Representatives of Pride Parade Association,

Institute for Culture of Diversity Open, Kvartir, TransAkcija, Legebitr a, GKUC, GKUC LL, an
attended the meeting.

The organisations see the role of the Advocate primarily in the area of legislative initiatives.

The problematic areas include intersexuality, peer violence between LGBTIQ+ youth, arrangement of

legal recognition of gender, discrimination of persons with HIV, bisexuality and life of older LGBTIQ+
persons.
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3.3.5 NGO dialogue on employment and the labour market
Wor kersé Counselling Centre

Wor kersd Counselling Centre i s anpromotignaand devalopmenn
of work-related, social, and status rights of workers and other vulnerable groups. It was founded in 2016.

They handle work code violations.

They see the role of the Advocate primarily in awareness-raising on PADA and education of workers on

discrimination.

Several forms of discrimination were highlighted at the meeting, among them ethnicity-based

segregation in the production process and termination of employment contract based on the personal

circumstance of disability.

They cooperate with the Labour Inspectorate of the Republic of Slovenia and the Employment Service

of Slovenia.

3.3.6  Analysis of challenges perceived by NGOs, highlighted in the dialogue

General challenges

How do NGOs see the role of the Advocate in their activities?

- Most NGOs pointed out that they see the role of the Advocate primarily in awareness-raising on
what discrimination is, and in awareness-raising and reducing prejudices in the public.

f

or

- They also see the role of the Advocate in providing information on individ ual s®& opti ons

of discrimination.

- Furthermore, they see a possibility for cooperation in organising joint educational activities.

- The Advocate should conduct research in the area of discrimination (they believe they do not
have sufficient funds for such activities), take on court cases and legal matters. They are
committed to continuous monitoring and cooperation.

- Some see the Advocate as an intermediate link in establishing communications between public
authorities and NGOs.

- The Advocate should also prepare campaigns on discrimination by specific personal
circumstance of discrimination, and actively participate in panel discussions and events
organised by NGOs.

Main systemic issues related to discrimination

- NGOs find a strong correlation between personal circumstances that are the reason for
discrimination and the systemic arrangement.

- Victims are often not informed or empowered to report discrimination.

- Some NGOs pointed out that they t he ms adtvitiess

- They pointed out a lack of studies and case law reviews.

- At the meetings, NGOs most often pointed out their lack of financial resources or even
termination of funding.

- Alarge problem is also their general lack of human resources and exhaustion.

Cooperation of NGOs with public authorities and other institutions.

- Most NGOs are already cooperating with different government institutions in one way or
another.

- For some, there are issues in establishing contact and communication.

- One of the main needs where the Advocate could provide assistance is in helping to establish
cooperation with government institutions.

Specific challenges

Personal circumstance of ethnic affiliation T Roma community
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In the dialogue with the Advocate, representatives of Roma organisations in Prekmurje and
Dolenjska pointed out that they first learned about the existence of the law and the institute of the
Advocate during the dialogue. During the discussion, the issue of health care was highlighted several
times, because, according to their opinion, Roma people are not treated equally. They pointed out that
just a few years ago, Roma women in one of the Slovenian maternity hospitals were giving birth in the
smoking lounge for nurses and not in the delivery room. In the area of social rights, they pointed out the
difficult communication with social work centres. They believe that Roma people are not appropriately
informed of their rights. They also believe that social workers should work more in the field, in order to
gain better contact with the Roma community and to get acquainted with the difficult living conditions in
some settlements. They pointed out that certain matters only start moving along at social work centres
once Roma councillors become involved. The issue of child marriage was also highlighted. They
emphasised that the position of Roma women is particularly critical, as intersectional discrimination often
occurs among them.

Regarding the labour market, they primarily mentioned the inability of Roma people to gain employment.
Practice has shown that very often the problem is in their surname, as they are automatically excluded
from the selection process because of it. The same situation occurs when their CVs show their place of
residence i most Roma people from Prekmurje are therefore employed in Austria.

In communication with other (public) authorities, they have a feeling that they are not equal partners in
dialogue. They believe they are being listened to, but not heard. They see the problem in the lack of
dialogue between institutions dealing with Roma issues. They believe that the Office of the Government
of the Republic of Slovenia for National Minorities needs to be reorganised, as it seems to represent the
interests of the Government of the Republic of Slovenia and not the interests of minorities. Regarding
the cooperation with bodies of the local self-government, they believe it all primarily depends on the
municipal political tendencies i financial resources for the Roma issues are also dependent on the
political tendencies. They have the best experience with the Ministry of Culture. Particularly the partners
in dialogue during the visit of Roma organisations in Dolenjska highlighted the issues of infrastructure
and unsuitable living conditions, which, in their opinion, still represents a problem that the Government
and local communities do not address appropriately.

Several times, the discussion partners pointed out the experience of Roma people with the police. They
believe that in this area, particularly in Prekmurje, there has been improvementin the last years, primarily
due to education activities, in which they also participated. Certain issues remain, as Roma people are
treated as inferior by the police.

In the area of education, they observe a great difference between Roma in Prekmurje and Dolenjska.
The main obstacle remains the language, as some Roma children, when enrolling in school, do not
speak Slovenian and consequently can not participate in lessons, while this issue is not addressed
appropriately. In some town, segregation of Roma children still occur, particularly during lunch time.

In the area of legislation, they pointed out that the Constitution of the Republic of Slovenia does not
distinguish Roma people as either indigenous or non-indigenous, while the laws do. The partners in
dialogue pointed out that new-age Roma people in Slovenia have the status of foreigners, and that this
needs to be resolved urgently.

Personal circumstance of disability

In the dialogue with representatives of organisations active in the area of the personal circumstance
of disability, it was initially emphasised that the community of persons with disabilities needs to be
informed of the existence of the Advocate and the services it provides. They believed that awareness-
raising about the prohibition of discrimination based on disability should be conducted intensively in
wider communities in which persons with disabilities live, as that is only way to effectively prevent
marginalisation and social exclusion.

Under specific challenges, they highlighted the physical or built environment, which still represents an
unsurmountable obstacle for many persons with disabilities, consequently preventing their increased
independence and social inclusion. Furthermore, they pointed out challenges in the area of rights of
people with intellectual disabilities and mental health issues. In this regard, they presented the
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challenges in employment (aversion to employing parents with listed problems), replacement of the
guardianship system with so-called supported decision-making, and questions related to voting rights.

As a special topic, the attendees highlighted the problem of the gap between the obligations imposed
on Slovenia by the UN Convention on the Rights of Persons with Disabilities and the actual situation.
They stressed that public authorities are not sufficiently aware of these obligations, or are not even
informed about them, which consequently results in numerous violations of the UN Convention on the
Rights of Persons with Disabilities. The attendees pointed out the problem of the translation of the UN
Convention on the Rights of Persons with Disabilities, and the absence of a detailed national action plan
as a foundation for implementing the binding provisions of the Convention. They also stressed a need
for an independent body to supervise the implementation of the UN Convention on the Rights of Persons
with Disabilities, as the Committee on the Rights of Persons with Disabilities already warned Slovenia.
I n the dialogue with the Workers6 &Lenofremgldynénnand
labour market, numerous contentious practices in the area of employment and work were pointed out,
with explicit emphasis on the growing number of illegal intermediaries that take advantage of the
desperation of foreign workers, as well as the practice of termination employment relationship before
the end of the notice period. In terms of individual personal circumstances that are prohibited to be
grounds for discrimination, the top two were ethnicity and nationality. They highlighted the practice of
employers, where job seekers can not apply for the open position unless they are citizens of the Republic
of Slovenia. Furthermore, they also pointed out the practice of segregating workers on the basis of
ethnicity, where non-Slovenian workers were used for work in more difficult work conditions, e.g. at
night, at the conveyer, overtime work, etc.

In addition to ethnicity, they also pointed out the personal circumstance of disability. They presented
cases where cleaning service employees worked for a specific company for several decades, but, when
they received the status of a person with disabilities, the employee terminated their employment contract
with the argument that, due to their work limitations, they can no longer perform the work.

Personal circumstance of age i youth

Organisations that work in the area of the personal circumstance of age i youth (Ypsilon Institute,
Youth Council of Slovenia T YCS) have in discussions with the Advocate primarily highlighted the
problem young people face in accessing the labour market, which particular emphasis on employment
in public administration institutions. They believe that this is the result of the economic crisis, which
limited or even prevented inclusion of young people in the labour market. As a particular aspect of this
problem, they pointed out the precarious form of labour, which prevent young people from earning a
stable and decent income, thusal so extendinggtdohwimgpepdodTlhéy
challenges need to be faced with systematic measures. Representatives of the Ypsilon Institute explicitly
highlighted the problems of intersectional3* discrimination of young people, specifically on the basis of
the intersection of age, place of residence, and education; particular emphasis in this regard is the case
of young people educated in social sciences, who have difficulties finding employment outside Ljubljana.
YCS representatives listed housing issues as the most prominent area, which would required systemic
legislative and programme changes focused on young people; however, they note that there is a lack
of political will in this regard. If they encounter specific cases of discrimination of young people in their
Housing Counselling Centre, they will contact the Advocate. Among the questions of intersectional
discrimination, YCS representatives pointed out young women and young persons with disabilities,
stating that in the future they hope to dedicate more attention to the latter area, specifically in terms of
monitoring and advocacy.

34 Intersectional discrimination occurs at the intersection of two or more personal circumstances that constitutes

Centr e,
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new content. In contrast to intersectional discrimination, multiple discrimination does not speak aboutinew cont ent 0O

established at the intersection of several personal circumstances, but perceives various forms of discrimination,
which an individual faces, as a sum. A person with disabilities faces discrimination due to their disability, but if the
person is also religious it can also be the basis for discrimination. Therefore, they have to face both discriminations,
which does not mean that the combination of both experiences establish new content. Thus, the key difference
between intersectional and multiple discrimination is the fact that intersection takes into account the cross-section
of discriminations (the cross-section is the new content of discrimination), multiple discrimination on the other hand
refers to the sum of discriminations. (Roman Kuhar, At the Crossroads of Discrimination: Multiple and Intersectional
Discrimination, pp. 301 31)
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Personal circumstances of sexual orientation, gender identity, and gender expression

Sever al specific chall enges wialogee wihrrepesematiwes of non-
governmental organisations working in the area of the personal circumstances of sexual orientation,
gender identity, and gender expression.

In the area of the personal circumstance of sexual orientation, the participating organisations
highlighted the problem of violence against homosexual youth in schools by peers, and the
unresponsiveness of school administration, with consequent tolerance of such bullying, harassment and
violence among peers. The participants believed that this challenge is not addressed systematically.
They also emphasised the need for a safe house for LGBTIQ+ persons, including for young, who are
rejected by their families and exposed to the risk of homelessness after their sexual orientation is
revealed.

Furthermore, they highlighted the issue of the position of older LGBTIQ+ persons. Examples of
highlighted problems include LGBTIQ+ persons, who move to residential care home, hiding their sexual
orientation. They also mentioned a lack of national research on the position of older LGBTIQ+ person
and, specifically, bisexual persons. For NGO representatives, the issue of complete equality or
equalisation of same-s e x ¢ o nglptd ren®mias important.

In the area of the personal circumstance of gender identity, they highlighted the problem of legal
recognition of gender. This is inappropriately arranged in Slovenia within the framework of the Rules on
the implementation of the Civil Register Act, and needs to be systematically arranged by law. They also
pointed out that the gender reassignment protocol (transitioning) is unclear in Slovenia, and that persons
who want to change their gender are in most cases left to themselves. An additional problem is also the
lack of regulation in the area of intersexuality and rights of intersexual persons.

The third problem pointed out in the dialogue was discrimination of persons with HIV when accessing
health care and social services. The Advocate emphasised that, in such cases, the persons could submit
a complaint directly to the institution of the Advocate, while participants explained that in most cases
victims do not want to become exposed.
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3.4 Special measures for ensuring equality

3.4.1 Concept of special measures for ensuring equality

Observing the prohibition of violations, in terms of ensuring equal treatment, can not ensure actual
equality in some cases. Less favourable position of persons in society can be the result of various
factors, from historical injustices that persons with specific personal circumstances endured, to different
attitudes of social powers formed on the basis of stereotypes and prejudices, resulting in formation of
structural imbalances in different areas of social life. Non-discrimination law primarily ensures so-called
formal equality, on the basis of which persons have to be treated equally regardless of any personal
circumstance. In order for society to develop towards actual equality, instruments were formed in
human rights and non-discrimination law, which can be employed by countries and private entities,
considering the historical inequality and marginalisation of certain groups, to ensure actual equality of
underprivileged persons and groups they belong to.

The basic characteristic of special or specific measures (terminology differs between different legal
instruments) is addressing the less favourable actual position of persons with a specific personal
circumstance by privileged treatment when accessing rights to goods and services. Special measures
thus do not represent only a shift of focus from formal to actual equality, but also a shift from
individualised approach of non-discrimination to collective understanding and addressing
inequality. By rejecting the possibility of applying specific measures, public authorities and private
entities risk that their practices and rules may constitute indirect discrimination.35

3.4.1.1 Legal regulation of special measures

On the level of the European Union (EU), the option to deviate from the principle of non-discrimination
to ensure equality is included in its primary legislation, i.e. Treaty on the Functioning of the European
Union, specifically in Article 157, paragraph4, whi ch st ates that d. .. t
not prevent any Member State from maintaining or adopting measures providing for specific advantages
in order to make it easier for the underrepresented sex to pursue a vocational activity or to prevent or

compensate for di sadvant ages i n profeddliegualdylin car eer s
practice between men and womeni n wor king | ifed. Such a provision i :

so-called gender equality directive3§, which defines the positive action. An even wider scope of special
measures is defined by Article 23 of the Charter of Fundamental Rights of the European Union, which

is not Iimited to the area of employment armfdhewor k, b

underr epresented sex0 in general. Speci al measur
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).37 In Atrticle 4, it
explicitly states that special measures aimed at accelerating de facto equality between men and women
shall not be considered discrimination, but shall in no way entail as a consequence the maintenance of
unequal or separate standards; these measures shall be discontinued when the objectives of equality
of opportunity and treatment have been achieved.

Even though equality of genders is the most often emphasised area of special measures, as established
by the fact that the case law of the Court of Justice of the EU, related to special measures, is based
exclusively on this area,®® ensuring actual equality by special measures is legally permissible or
even required for other groups of persons with a protected personal circumstance. Article 7 of
the gender equality directive®® thus allows member states the option to maintain and adopt special
measures aimed at preventing or compensating for the underprivileged position, even for persons who

35 FRA (2018) Handbook on European non-discrimination law, pp. 70i 71.

36 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation
(recast)

37 Available at: http://www.mzz.gov.si/fileadmin/pageuploads/Zunanja_politika/Clovekove pravice/

Zbornik/l. CEDAW_- Konvencija o_odpravi_vseh_oblik diskriminacije zensk.pdf.

38 Equinet (2014) Positive Action Measures. The Experience of Equality Bodies, p. 24.

3% Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation
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are actually in unequal position in employment and work due to religion or belief, disability, age or sexual
orientation. The relevant article of the directive explicitly points out persons with disabilities and the
importance of special measures to promote their inclusion in the work environment. The Convention on
the Rights of Persons with Disabilities (CRPD)*® also explicitly states that specific measures aimed at
promoting or achieving actual equality of persons with disabilities do not constitute discrimination. We
must also point out that so-called appropriate or reasonable accommodation does not fall within the
framework of the special measure institute, as it does not infringe on the rights of other persons to equal
treatment. Furthermore, appropriate accommodation is linked to the situation of a specific individual,
while special measures are linked to an entire group that is in an unequal actual position.

International law and EU law therefore in principle allow member states and private entities to adopt and
implement special measures to ensure actual equality, which means that they define such measures as
an option, and not as an obligation. The exception to the above is the International Convention on the
Elimination of All Forms of Racial Discrimination, which defines the adoption of special measures
to ensure equality as a positive obligation of states. While the International Convention on the
Elimination of All Forms of Racial Discrimination defines special or specific measures similarly to

CEDAWandCRPD, Article 2, paragraph 2, of the 6challnventi on

when the circumstances so warrant, take, in the social, economic, cultural and other fields, special and
concrete measures to ensure the adequate development and protection of certain racial groups or
individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of
human rights and fundamental freedoms. These measures shall in no case entail as a consequence the
maintenance of unequal or separate rights for different racial groups after the objectives for which they
were taken have been achieved. 0 Special me as u
discrimination, are therefore defined for persons in unequal actual position due to the personal
circumstances of ethnicity, race or ethnic background.

The Slovenian legal order defines instruments for ensuring actual equality in Article 17 and Article 18 of
the Protection Against Discrimination Act, and are called special measures to ensure equality. This
legal basis allows public authorities, self-governing local communities, bodies exercising public powers,
employers, educational institutions, business entities and other entities to adopt two types of special
measures

- incentive measures, which provide special benefits to persons in a less favourable
position;

- positive action, which gives advantage to people with certain personal circumstances
when they meet the prescribed criteria and conditions to an equal extent, and which may
be applied particularly in the case of evident disproportionality regarding the possibilities of
accessing the enforcement of rights, or accessing goods, services or benefits.

In accordance with PADA, such measures must pursue the goal of eliminating the less favourable
position of persons with specific personal circumstances, based on the established less favourable
position, and passing the proportionality test. Furthermore, such measures can only be implemented
until the less favourable position of the target group of persons is eliminated, which requires regular
monitoring of the measuresd effects and an ass

The arrangement of special measures on the international, European, and Slovenian levels show that
PADA provides potential persons implementing such measures the widest potential scope of
special measures, in terms of areas where they can be implemented, and in terms of personal
circumstances of groups whose less favourable position these special measures are intended
to eliminate. Special measures as defined by PADA can be implemented in all areas governed by law,
and can also be used for groups of persons with any personal circumstance on the basis of which
discrimination is prohibited.

40 Act ratifying the Convention on the Rights of persons with Disabilities and Optional Protocol to the Convention on
the Rights of Persons with Disabilities (Official Gazette of the Republic of Slovenia i Treaties, no.10/08)
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3.4.1.2 Conditions for implementation of special measures

The legal arrangement of special measures in different areas provides the conditions that must be met
for legally permissible deviations from the principle of equal treatment. The key conditions and starting
point for planning special measures is the determined less favourable position of persons with a
specific protected personal circumstance, which is based on unequal opportunities or social
disadvantage, and must be justified with clear quantitative and qualitative analyses establishing the
need for incentive measures and/or positive action. The key element in fulfilling this condition is so-
called equality data, which shows the status, causes, and trend of inequality of persons with a specific
protected personal circumstance in different a
legal arrangements and practices of equality data gathering in member states have shown than there
are significant shortcomings*! in this area in most member states, which, amongst other things, hinders
planning of legitimate special measures and their effective implementation. Some international bodies
believe that this condition, in addition to precise and disaggregated data, includes the obligation of prior
consultation with communities that are targeted by these special measures.*?

The second wider condition is that the proportionality test is fulfilled.*® This means that special
measures have to be (actually) aimed towards eliminating the unequal position of persons with a
protected personal circumstance, in terms of eliminating the cause for their unequal opportunities or
providing compensation for the less favourable position. This condition must be fulfilled; otherwise, there
could be legitimate discrimination complaints from persons excluded by special measures.** Measures
must be appropriate and necessary, and must be based on objective and transparent criteria. This
means that their goal can not be achieved by other means that do not encroach on equal treatment of
persons not included in these special measures.

The last essential condition is the temporary duration of special measures. This condition is based
on the very essence of special measures, which is to confront prejudices about certain social groups
and their historical disadvantage (e.g. underrepresentation in certain areas of social life) by offering
special incentives or privileged treatment to members of these groups.#® Closely related to the temporary
duration of special measures is also the requirement of constant monitoring of their effects, as special
measures must not evolve into constant different treatment and must be terminated immediately when
they achieve their goal 7 elimination of unequal actual position. Here, we should point out that, within
the context of special measures, their temporary nature is relative, as the need for special measures
depends on the individual case of actual unequal position. When positive action is intended to eliminate
deeply-seated historical social inequality, the need for appropriate responses can persist for several
decades (e.g. underrepresentation of women in decision-making positions, labour market access for
persons with disabilities, inclusion and successfulness of ethnic minorities in education processes, etc.).

41 European Commission (2016) European Handbook on Equality Data;

European Commission / Thomas Huddleston (2017) Analysis and comparative review of equality data collection
practices in the European Union: Equality data indicators: Methodological approach;

European Commission (2017) Analysis and comparative review of equality data collection practices in the European
Union: Legal framework and practice in the EU member states

42 E.g. General recommendation No. 32 of the Committee on the Elimination of Racial Discrimination,
CERDI/C/GCI/32, 24 September 2009, paragraphs 217 26

43 For summary of case law of the Court of Justice of the EU in this area, Equinet (2014) Positive Action Measures
The Experience of Equality Bodies, pp. 191 23. Case law refers exclusively to special measures to ensure gender
equality in the area of employment, but is fundamentally transferrable to other areas and other personal
circumstances, according to the opinion of Equinet.

44 Prav tam, p. 27

45 FRA (2018) Handbook on European non-discrimination law, p. 71
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3.4.2 Overview of implementation of special measures for ensuring equality i Ministries

In August 2018 and again in December 2018, the Advocate called upon all ministries to submit data on
the special measures for ensuring equality undertaken in 2017 and 2018. Along with the request, the
Advocate also provided to ministries the definition of special measures under Article 17 and Article 18
of PADA, as well as the conditions for their implementation, and also asked the ministries for data on
the manner of monitoring and evaluating their implementation.

The definition of special measures was sent to the ministries because, in accordance with Article 14 of
PADA, the ministries are defined as bodies exercising the wider tasks for ensuring the conditions for
equal treatment of all persons, for raising awareness and monitoring the situation in this area, and for
proposing relevant measures of normative and political nature in their relevant spheres of work.
The Advocate presented an overview of these (wider) tasks in its 2017 Regular Annual Report; however,
this year, the Advocate wanted to focus the attention on the implementation of special measures as the
specific instrument for ensuring equality, which is available to public authorities and other entities. The
purpose of the Adyvoanalyse the undenstpnding 9f speaia measures by the
ministries, and preliminary mapping of special measures by area of implementation in accordance
with Article 2 of PADA, and by specific protected personal circumstances in accordance with Article 1 of
PADA.

All ministries submitted their responses; however, the Ministry of Public Administration and the Ministry
of Defence (MoD) stated in their responses that they do not carry out any special measures for ensuring
equality. MoD additionally stated that it will examine in detail the possibility of adopting special measures
in the future.

Below, we present the summarised responses from ministries, in alphabetical order.

The Ministry of Labour, Family, Social Affairs and Equal Opportunities initially explained that it has
the competence for tasks related to (amongst other things) areas of employment relationship, pension
insurance and disability insurance scheme, health and safety at work, employment policy at home and
abroad, family policies, social assistance and related services, position and comprehensive protection
of persons with disabilities, and equal opportunities for men and women. It is evident that the ministry
covers more personal circumstances than are listed in PADA. The ministry conducts various
programmes and measures aimed at promoting equal treatment and equal opportunities for everyone.

The first of the larger sets of programmes and measures represent social assistance programmes, which
aim to prevent and resolve social distress of individual vulnerable groups of the population. The
programmes are conducted on the basis of verification or guidelines published in calls for tenders for
their (co-)financing. Each year, the ministry co-finances around 180 different social assistance
programmes, which promote the development of network for providing assistance to individuals,
families, and groups of people. As part of a pilot project for a comprehensive approach to social
activation, it is developing a system for appropriate treatment and programme for persons who are
farthest removed from the labour market. The ministry pointed out their social activation programme for
women coming from other cultural areas. The entire project is financed by the European Social Fund
(ESF).

In the area of persons with disabilities, the ministry is preparing Social Inclusion Programmes. The goal
of these programmes is to maintain and develop working capacities of persons with disabilities, and
promoting their social inclusion.

With active employment policy (AEP) measures, the Government intervenes in the labour market, with
the primary purpose of increasing employment and reducing unemployment. The programmes are
aimed at activating the group of unemployed people that represent a structural problem of the labour
market and require an incentive to re-enter the labour market. AEP thus represents a wide range of
programmes, which are carried out to address the needs of the labour market at all times, and are
adapted to various groups of unemployed persons (young, older, long-term unemployed, persons with
lower levels of education, etc.). The measures carried out are published in the AEP Catalogue, available
on the ministry website. Once per year, the ministry informs social partners and the Government about
the measures, in its Annual Report on State Measures on the Labour Market.
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Another important task of the government is the implementation of preventative measures to assist
families and individuals to reduce inequality and increase social inclusion, thus creating opportunities
for healthy development of all family members. To more effectively achieve these goals, the government
developed a model of programmes to support families, aimed at different types of assistance for families
and represent, in a specific way, a supplement to other programmes and services, e.g. social assistance
programmes and services. The programmes are primarily intended for children, adolescents, and their
families, and have a positive effect on improving the quality of life of individuals and families, and are
explicitly listed in the Family Code“6. Programmes are financed using public calls for proposals, for the
maximum period of five years.

In conclusion, the ministry also stated that, in accordance with the practice of other states, special
measures can be understood in very broad terms; however, in Slovenia we do not yet have the practice
in adopting and assessing special measures on the basis of PADA. Currently, the ministry is
implementing measures and conducting programmes that are based on their sectoral legislation, but
are at least partially fulfilling criteria for special measured under PADA.

The Ministry of Finance (MoF) stated that, in the area of ensuring the right to equal treatment, equal
opportunities or actual equality and participation in areas of social life for persons in less favourable
situation due to a specific personal circumstance for their employees, they comply with all existing
regulation that defines so-called positive discrimination. As examples, they listed part-time employment
due to parenthood, and related compliance with the prohibition of overtime work, irregular working hours
and rearrangement of working hours. They also pointed out the implementation of measures in the area
of protection of dignity of employees, and appointment of two persons of different genders to provide
counselling, assistance and information on measures related to protection against sexual and other
harassment or bullying. In the supplementary response, they explained that they are not implementing
special measures for ensuring equality, as they have not yet detected the need for such measures in
their jurisdiction.

The Ministry of Economic Development and Technology (MEDT) stated that, as part of the Action
Programme for Persons with Disabilities, they are implementing measures for ensuring access to
tourism programmes for persons with disabilities and are encouraging travel agencies to organise tourist
activities for persons with disabilities. In the Promotion of Tourism Development Act*’ (PTDA), they
included an exemption from tourist fee for persons with disabilities or physical impairments. In the
housing categorisation criteria, they addedthecr i t er i o frierilld D s Abubuedng. They have
out a call for proposals for co-financing of social enterprises (among others, for employment of persons
with disabilities). The ministry informed the Advocate that they have completed a study on social tourism
I programme for seniors, and have carried out a call for proposals for co-financing youth co-operative
and social enterprises (area of employment). They have implemented the following measures:
promotion of women entrepreneurship (increasing women employment, particularly younger women
with tertiary education), increasing the share of women and men in professions where they are
underrepresented; increasing the share of women in managerial and management positions in the
economy, and increasing the diversity in the administrative, management and supervisory bodies of
companies in the amendment to the Companies Act*® (CA) i according to the amendment, companies
have to include a description of their diversity policy in the corporate governance statement.

The Ministry of Education, Science and Sport (MESS) sent to the Advocate an initiative for a meeting
because of their need for a more detailed understanding of the institute of special measures and the
feedback to their work report on implemented special measures for 2018. Based on the newly obtained
information, the ministry then submitted to the Advocate an extensive response on special measures.

They state in their response that they categorise special measures into the following substantive groups:

1. Special measures for vulnerable and marginalised groups, intended for Roma people and
children of immigrants, foreigners and emigrants

2. Special measures intended for children and young people with special needs

3. Special measures intended for ensuring gender equality

46 Official Gazette of the Republic of Slovenia, no. 15/17, and 21/18

47 Official Gazette of the Republic of Slovenia, no. 13/18

48 Official Gazette of the Republic of Slovenia, no. 65/09 i official consolidated text, 33/11, 91/11, 32/12, 57/12,

44/131 Consti tuti onal Courtodés Deci sidPosS 82/ 13, 55/ 15, 15/ 17, a
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4. Special measures for raising literacy
5. Special measures intended for integrating the market and education system
6. Special measures intended for young people

In the attachment, the ministry provided a detailed description of projects conducted in 2017 and 2018,
which fall within the group of equality-promotion measures, with a short description of measures by
individual personal circumstance and area.

In addition to these measures, the ministry has implemented many measures for the promotion of
equality among students, e.g. subsidised school meals and in other areas such as free textbook
borrowing, subsidised accommodations in student homes and school transportation for elementary
school students and adapted transportation for students with reduced or severely reduced mobility. In
the area of preschool, parents have reduced kindergarten fees depending on their income bracket.
Children from socially underprivileged environments are given priority when enrolling in kindergarten.
Departments with Roma students have more favourable standards, which means fewer students per
employee.

In its first response, the Ministry of Infrastructure (Mol) wrote that, in relation to the personal
circumstance of financial situation, it has a commitment based in law, i.e. the Energy Act*® (EA), which
states that the electricity and natural gas distribution system operators can not disconnect electricity to
vulnerable household customers without notifying them of the possibility of emergency supply. As part
of the cohesion policy, EUR5 million is reserved for alleviating energy poverty by subsidising costs in
500 low-income households. The Eco Fund has a programme for 100% co-financing of deep energy
retrofitting and replacement of biomass heating systems for socially disadvantaged households. They
also organise visits by an energy consultant with a free package of devices and advice for lower energy
consumption.

In the area of transportation, the ministry in 2017 submitted a proposal of the Motor Vehicles Act®® (MVA)

and, among other things, eliminated the aggravating circumstance for persons with disabilities who are

vehicle owners, but do not have a valid driving licence for the specific vehicle category. Under the new

arrangement, several persons can be designated as drivers of such vehicles, and not just one, as stated

i n t he previous act . Thi s solution was i mpl ement ed
recommendation, who had a different mandate.

In the supplementary response, they listed some additional measures adopted for ensuring the principle
of quality among employees in the last two years. They adopted the Rules on temporary work from
home. Thus, employees who due to different circumstances have difficulties coming to work (e.g. family
obligation and longer rehabilitation after injury) can temporarily work from home. With their Guidelines
on company parking spaces, they made access to work easier for persons with disabilities. They also
worked with the Institute for Rehabilitation and Education to help the person in the vocational
rehabilitation programme to successfully integrate in the work environment.

Inits response, the Ministry of Agriculture, Forestry and Food (MAFF) stated that they primarily focus
on measures to prevent discrimination and violence against farmer women and girls. They also provide
support for societies in the countryside, which work primarily in improving work and life conditions for
farmer and countryside women.

The ministry has also implemented the equality principle within the ministry, in accordance with the
Programme for effective management of older employees within the ministry. The goal of this
programme is to suitably include older employees in their employee management system, so that the
group of older employees continues to be a beneficial and creditable group of employees. They also
mentioned the Association of Country Women of Slovenia, which strives to improve the position of its
members and promotes gender equality, and consequently strengthens the self-confidence of its
members.

In its first response to our request, the Ministry of Culture (MoC) submitted the document titled
Evaluation of implementation of measures in the area of human rights and protection of cultural diversity,

49 Official Gazette of the Republic of Slovenia, no. 17/14, and 81/15
50 Official Gazette of the Republic of Slovenia, no. 75/17
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based on the National Cultural Programme 20141 2017 (Evaluation). The title of the document indicated

the period of the evaluation and the area it covers; the Evaluation was performed by the Cultural

Diversity and Human Rights Service. The Evaluation highlights the annual calls for proposals and
ministrydéds call s, which include priority criteria fo
Roma community and persons belonging to the German-speaking ethnic groups included, for example,

priority criteria for younger people, elderly, and women. They also pointed out the call for proposals

financed by the European Social Fund (ESF) for increasing social inclusion of vulnerable social groups

in the area of culture, in which the four chosen operations included multiple vulnerable groups. They

particularly emphasised that a suitable reporting methodology on such projects needs to be formed,

which will enable evaluation of their effectiveness and suitable improvements for future measures.

Additionally, they pointed out that the very establishment of the Cultural Diversity and Human Rights
Service, which forms, monitors, and promoted appropriate measures in all areas of culture, represents
an exemplary measure, wherever it is presented. Furthermore, they state that in 2017 they have
appointed a Coordinator for Equal Opportunities of Men and Women, which was followed by an
amendment to the %(PRAY ehich siateP that appropiatetand equal representation
of all areas of culture, as well as gender balance, have to be considered when forming the governing
board and expert commission, and in selecting the non

In the supplementary explanation to the request for data on special measures, the ministry said that the
Evaluation listed numerous specific data on implementation of special measures in the area of culture,
related primarily to the equalisation of cultural rights of persons belonging to minority ethnic
communities. Every year, they submit data on such measures for persons with disabilities to MLFSAEO,
as part of reporting on the implementation of the Action Plan for Persons with Disabilities.

The Ministry of the Interior (Mol) explained that they have not implemented any special measures for
ensuring equality, but have carried out activities aimed at preventing discrimination. They have the
Research and Social Skills Centre within the Police Academy, which is responsible for the areas of
ethics, integrity, human rights, equal opportunities, and multiculturalism. They have conducted police
officer training courses in the area of gender equality, and training courses for police officers and other
public servants that interact with members of the Roma community, Italian and Hungarian national
communities, and other minority ethnic groups. They emphasised their strengthened cooperation with
Roma community in the field.

In their response, the Ministry of the Environment and Spatial Planning (MESP) stated that they
consistently comply with the provision of Article 6 of the Employment Relationship Act on the prohibition
of discrimination in candidate selection on the basis of a public notice of vacancy. All material sent to
other EU member states and third countries for the assessment are translated to the official language
of the recipient country. In the case of chimney sweeping services, all forms are also available in
Hungarian and Italian. For persons with disabilities, they have built a ramp to their offices and designated
special parking spaces, and provide special or adapted working tools for employed persons with
disabilities. They also pointed out the new Rules on universal construction and the use of construction
works from 5 June 2018 (on adaptation of construction works to the needs of persons with disabilities).

The Ministry of Justice (MoJ) submitted an extensive reply, which included measures related to the
rights of national community members, measures related to rights of persons with disabilities, and the
draft of the second periodic plan on implementation of the Resolution on the National Programme for
Equal Opportunities for Women and Men for 2018 and 201952. They highlighted the translation of some
form into Italian and Hungarian, the amendment of implementing regulation on envelopes for service of
documents by mail in judicial proceedings, and they also organised workshops on Italian and Hungarian
legal terminology for judicial officers and court staff for managing bilingual proceeding. Due to the
membership of a court interpreter for Slovenian sign language in the Expert Council and in permanent
and temporary bodies, special position of deaf, hearing-impaired and deaf-blind persons was taken into
consideration (based on the Court Experts, Certified Appraisers and Court Interpreters Act>3 (CECACIA)
1 effective on 1 January 2019). They are examining the option for a comprehensive arrangement of the
language area of deaf-blind persons, who use an adapted sing language (so-called tactile sign

51 Official Gazette of the Republic of Slovenia, no. 54/17

52 Resolution on the National Programme for Equal Opportunities for Women and Men 20151 2020 (Official
Gazette of the Republic of Slovenia, no. 84/15)

53 Official Gazette of the Republic of Slovenia, no. 22/18
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language) in their communication i to ensure their right to access documents in administrative and
judicial proceedings. The ministry is striving to ensure better accessibility to court hearing for hearing-
impaired persons who do not use the Slovenian sign language (installing equipment in first-instance
courts that allows listening through headphones that eliminate background noise). They are also
conducting training courses for public prosecutors and court staff regarding the right to legal protection
for persons with disabilities and persons with special needs (deaf, hearing-impaired, deaf-blind, blind,
partially sighted). They are planning to conduct a gender equality analysis in prisons, which is being
carried out at the time of the report, and a gender equality analysis in the Slovenian judicial system,
which is planned for 2019.

In its response, the Ministry of Health (MoH) highlighted 10 measures carried out in 2017 and 2018,
and two measures that were carried out only in 2018. These measures were related to the area of HIV,
sexually transmitted diseases and drug abuse; their effectiveness is assessed by the National Institute

of Public Health. Subsequentl vy, they suppl emented

Integration of Roma People in their Environmenti Heal t hy Li festyl eo.

In their response, the Ministry of Foreign Affairs (MFA) reported that they have conducted activities
related to equal treatment of all MFA employees in the following areas: hiring transparency and access
to employment, promotion, membership in different organisations, and ensuring all workersé htsi They
highlighted priority parking for the employee with the status of a person with disability in the vicinity of
the ministry, and the drafting of work-from-home guidelines. The also pointed out the excellent ratio of
employed men and women in leadership positions, and the active policy for temporary replacement of
women employees on maternity or parental leave.
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343 Analysis of ministriesd responses and challenges
institution of special measures for ensuring equality

3.4.3.1 Clarification on methodology

When preparing the analysis of ministriesd response s
measure for ensuring equality in 2017 and 2018, we used a methodology that allows a joint and cross-

section review of all measures by individual personal circumstance under Article 1 of PADA and area of

life under Article 2 of PADA for which an individual measure is used. With this methodology, we primarily

wanted to determine which cross sections of these two variables occur most often, and in which areas

of life and personal circumstances the information of measures was not submitted.

When situating a specific measure in the analysis, we considered all listed measures by the ministries,
which considered such measures as special measures for ensuring equality. At this point, we did not
assess whether or not the listed measures meet all legally prescribed criteria for special measures for
ensuring equality, as defined by Article 17 of PADA. Some ministries listed measures undertaken by
bodies within the ministry, while most only listed measures undertaken by the ministries directly. We
analysed all measures whose description identified the related personal circumstance and area of life.
If either the clear personal circumstance or area of life was missing, the measure was not included in
the analysis. Considering that it is not uncommon for an individual measure to focus on several personal
circumstances or several areas of life i therefore an intersectional measure 1 an individual measure
was for the purposes of this analysis and to prevent duplication of data categorised under the personal
circumstance or area of life that was considered the predominant of more important personal
circumstance or area of life, according to the description. The measures listed by the ministries were
either individual activities of ministries (smaller in substantive scale) or wider substantive sets, which
included several substantively interconnected projects or programmes. Regardless of the substantive
extent of the measures, we included them in the analysis.

3432 Analysis of ministriesé responses on the i mpl emel
considering personal circumstances and the areas of life

All 14 ministries that the Advocate asked for information on implemented special measures for ensuring
equality had responded with explanations or expanded responses. From the information received, we
identified a total of 73 measures that the ministries recognised as measures for ensuring quality, which
met the criteria for inclusion in the analysis.

Most measures related to individual personal circumstance were related to the personal circumstance
of disability I 18 measures, which represents almost one quarter of all identified measures. In the second
place by the number of measures are the personal circumstance of ethnicity, race, ethnic background
or language, which are related to 17 measures. Together, these two groups of personal circumstances
represent 48% of all measures included in the analysis. The next two personal circumstances are gender
and age, with 10 measures each, followed by the personal circumstance of medical condition with seven
measures. The personal circumstance of social status and financial situation were the subject of five
measures, while the personal circumstances of sexual orientation, gender identity and gender
expression were the subject of four measures. The personal circumstance of education was the subject
of two measures, while the personal circumstance of religion was not the subject of any measure
included in the analysis.

The majority of measures by area of life T 27 measures i were implemented in the area of access to
goods and services available to the public, representing 37% of all identified measures. The second
most common area is employment and labour market, which included 20 measures. Together, these
two groups of area of life represent 65% of all measures included in the analysis. These areas are
followed by the area of medical condition with 11 measures and education with 10 measures. Cultural
rights and social protection were the subject of four and one measure, respectively.

In terms of the intersection of personal circumstance and area of life, most identified measures i

12 measures or 16% i addressed the personal circumstance of disability in the area of access to
goods and services. This is followed by the personal circumstances of age in the are of employment,
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personal circumstances of ethnicity, race, ethnic background or language in the area of access to goods
and services, and the personal circumstance of medical condition in the area of health care, with seven
measures each. These are followed by the personal circumstance of gender in the area of employment
and the labour market with six measures. All other intersections of personal circumstances and areas
of life occur in four or fewer measures. As many as 31 of the 54 intersections, which is 60% of all
intersections, remain unaddressed in terms of measures that should primarily address a specific
personal circumstance in the context of an area of life.

For four ministries (Ministry of Economic Development and Technology, Ministry of Education, Science
and Sport, Ministry of Justice, and Ministry of Health), the analysis included 11 measures from a specific
ministry, which is the highest number; together, their measures represent 60% of all measures. For three
ministries (Ministry of Finance, Ministry of Public Administration, Ministry of Defence), no measures were
identified that could be included in the analysis, either because the ministries failed to list any measures
or because the listed measures did not meet the methodological criteria for inclusion in the analysis.
The average number of measures per ministry was slightly over five.

The highest number of different personal circumstances, six, was addressed by measures of the Ministry
of Education, Science and Sport, followed by the Ministry of Labour, Family, Social Affairs and Equal
Opportunities, which addressed five personal circumstances. On average, the ministries implemented
measures related to just over two personal circumstances. Most areas of life, three, were addressed by
the Ministry of Culture; on average, the ministries implemented measures to address just over one
personal circumstance.
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ar eas

TableeMeasures for ensuring quality by personal <circumstances and
AREAS OF LIFE
bl social access t@goods
and labour . health care education < cultural rights [ TOTAL
protection and sevices
market

gender 6 0 0 1 3 0 10
ethnicity, race or ethnid 1 0 1 4 7 4 17
background, language
disability 4 0 0 2 12 0 18
age 7 1 0 1 1 0 10
sexual orientation,
gender identity and 0 0 3 1 0 0 4
genderexpression
spma! status, financial 1 0 0 0 4 0 5
situation
education 1 0 0 1 0 0 2
religion 0 0 0 0 0 0 0
medical condition 0 0 7 0 0 0 7
TOTAL 20 1 11 10 27 4 73
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Table: Measures for ensuring qualityby mi ni st ry i n

2017 and orxseés] 8

Ministry Number of Number of Number
analysed personal of areas
measures | circumstances of life

Ministry of Labour, Family, Social 6 5 2
Affairs and Equal Opportunities

Ministry of Finance 0 0 0
Ministry of Economic Development 11 3 2
and Technology

Ministry of Infrastructure 5 2 1
Ministry of Education, Science and 11 6 2
Sport

Ministry of Public Administration 0 0 0
Ministry of Agriculture, Forestry and 2 2 1
Food

Ministry of Culture 7 2 3
Ministry of the Interior 3 2 1
Ministry of Defence 0 0 0
Ministry of the Environment and 5 2 2
Spatial Planning

Ministry of Justice 11 3 1
Ministry of Health 11 3 1
Ministry of Foreign Affairs 1 1 1
TOTAL 73
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3433 Advocateds findings regarding ministriesé

Based on the review of submitted responses, the Advocate identified seven different categories of
measures that the ministries understood as special measures for ensuring equality:

1. Special measures for ensuring equality that meet the legally prescribed criteria
(addressing analytically established unequal actual position of persons, regularly monitored and
checked, and adapted in the event of changes of the position of persons with specific personal
circumstances). A representative example of such measures are active employment policies.

2. Special measures for ensuring equality, which meet most legally prescribed criteria, but have
a systematic instead of a temporary nature. An example is the implementation of the Rules
on norms and standards for the implementation of the primary school programme54, which
defines more favourable conditions for primary school classes that include Roma students.

The Slovenian legal order includes several measures on the systematic level, which deviate
from the principle of equal treatment and address social imbalances and related less favourable
position of persons with a specific personal circumstance. The system of quotas for employing
persons with disabilities, as defined by Chapter VIII of the Vocational Rehabilitation and
Employment of Persons with Disabilities Act, is used to promote access of persons with
disabilities to the labour market, for example. Electoral law requires that candidate lists for
National Assembly elections and European Parliament elections include at least 35 or 40% of
both genders®, which was a measure to address the underrepresentation of women in
representative positions. Equality bodies in Europe highlight quotas for employment of persons
with disabilities and gender quotas for election candidate lists as a frequent version of special
measures for ensuring equality.5¢ Both measures aim to eliminate the neglect of persons
historically present in society, so their systematic arrangement is neither surprising nor
contentious, since the temporary duration of specific measures i as presented above i is
relative and dependant on the extent and social entrenchment of the relevant less favourable
position of persons.

3. Measures of appropriate accommodation. Examples of such measures include providing
special parking spaces for persons with disabilities or accommodation of judicial and
administrative proceedings in a way that allows persons with disabilities to access information
and to participate unobstructed in these proceedings (to the greatest extent possible).

4. Measures intended for members of the indigenous Italian and Hungarian national
communities on the basis of their constitutional status. An example would be bilingual
envelopes for service of documents by mail in judicial proceedings in municipalities with Italian
and Hungarian national communities.

5. Measures for exercising cultural rights and the preservation of cultural identity of
members of minority ethnic communities. Examples are measures by the Republic of
Slovenia Public Fund for Cultural Activities for organising cultural projects by various minority
ethnic communities and immigrants, or measures by MoC intended for Roma community and
indigenous Hungarian and Italian community in the area of culture.

An effective system of minority protection is based on a two-pillar system, the first of which
represents enforcement of the prohibition of discrimination in combination with providing
appropriate special measures to ensure actual equality, and the second represents measures
aimed at protecting and promoting the rights of a minority to its own cultural identity.5” Even
though these two pillars are connected and mutually supported, they are based on different

54 Official Gazette of the Republic of Slovenia, no. 57/07, 65/08, 99/10, 51/14, 64/15, and 47/17

55 Article 43 of the National Assembly Election Act (Official Gazette of the Republic of Slovenia, no. 109/06 T official
consolidated text, 54/077 Const i tuti onal C 0 28f17) ansl Arfickes 15 sid d6hof the Edection of
Members of the European Parliament from the Republic of Slovenia Act (Official Gazette of the Republic of
Slovenian no. 40/04 i official consolidated text, 41/07 i ZVRK, 109/09, 9/14, and 59/17)

56 Equinet (2014) Positive Action Measures. The Experience of Equality Bodies, pp. 36 and 40

57 European Commission / Henrard, Kristin (2008) Equal Rights versus Special Rights: Minority Protection and the
Prohibition of Discrimination, pp. 141 15
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legal frameworks and traditions 1 the first on equality and non-discrimination law, the second
on specific international legal and national legal instruments for protection of minorities. The first
pillar is therefore related to ensuring equal access and enjoyment of rights in all areas of social
life, while the second is related to rights whose holders are explicitly minority community
members.

6. Measures for training public servants for working with vulnerable groups. An example is
the training of police officers for working with members of Roma community or members of
different national minorities.

7. Research for the promotion of equal treatment and equal opportunities. An example of
these measures are the analyses planned by MoJ on gender equality in prisons and gender
equality in the Slovenian judicial system.

Article 7 of the Equal Opportunities for Woman and Men Act>® (EOWMA) allows implementation
of special measures aimed at eliminating objective obstacles to balanced gender representation
or equal position of persons of both genders. In addition to incentive measures and positive
action, which are substantively equal to those of Article 17 of PADA, the law also includes
programme measures in the form of awareness-raising activities and action plans for promoting
and creating equal opportunities and gender equality, which could also include gender equality
studies. However, the Advocate emphasises that such measures do not fall under the
framework of special measures as defined by PADA, as their effects do not represent deviations
from the principle of equal treatment. On the other hand, gender equality studies could represent
the baseline condition for specific measures, i.e. for the purpose of establishing the unequal
actual position of persons of a particular gender.

Considering the above, the Advocate finds that the ministries have an insufficient understanding of
special measures, either in terms of PADA or in terms of other legal instruments. The responses show
different categories of measures for promoting equal opportunities and equal treatment, which in most
cases do not fulfil the legally prescribed criteria for special measures in terms of PADA. The Advocate
also found insufficient understanding of specific measures because some ministries provided answers
substantially similar to those received by the Advocate in 2017, when it carried out a review of the
measures of holders of tasks in accordance to Article 14 of PADA%, whi ch st ates,

fields and within their competences, state authorities, local communities, self-governing national
communities and holders of public authorisations shall provide conditions for the equal treatment of all
people, irrespective of any personal circumstances, by raising awareness and monitoring the situation
in this field and with measures of a normative and political nature. Ministries and governmental services
responsible for the fields in Article 2 of this Act or for groups of people with certain personal
circumstances shall prepare proposals of measuresintheirre specti ve fields of

A review of measures in relevant areas of social life and personal circumstances of group members they
address shows numerous activities undertaken by the ministries and important for increased social
inclusion and awareness of different vulnerable groups. Additionally, the Advocate finds that there is
some confusion regarding terminology in some ministries 7 i . e . use of term

many general measures for promoting equal treatment in their area of work, which leads to an imprecise
notion of the concept of special measures for ensuring equality as a deviation from the principle of equal
treatment, in order to address the unequal position of persons with a specific personal circumstance.

In conclusion, the Advocate emphasises that, in order to implement special measures in terms of PADA,
it is crucial to understand and monitor the (un)equal position of persons with a specific personal
circumstance, which requires systemic and systematic gathering and processing of so-called
equality data. Based on the reports from various international organisations and their mechanisms for
monitoring the enforcement of human rights and fundamental freedoms, the Advocate determined that
there are significant shortcomings related to gathering and processing of equality data in Slovenia. The
European Commission report on the legal framework and practices of equality data collection and
processing in the EU member states (Report) shows that there is almost no data on equality or

58 Official Gazette of the Republic of Slovenia, no. 59/02, 61/07 i ZUNEO-A, and 33/16 i ZVarD
59 Compare to Regular Annual Report of the Advocate of the Principle of Equality for 2018, pp. 521 57.
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discrimination on the systemic level in Slovenia. Regarding data on discrimination based on
individual personal circumstances, the Report highlights: complete lack of data on gender identity; lack
of official data on ethnic affiliation (available only as part of public opinion polling), lack of official data
on sexual orientation (partially collected by non-governmental organisations; there is only a register of
same-sex civil partnerships); some data on persons with disabilities is collected, but not on
discrimination; courts do not collect data itemised by personal circumstances; in the area of criminal law,
data on personal circumstances has to be searched for manually in the data collected by the police;
there are no plans and public policy measures for collecting equality data.®® The European Commission
report on methodological approaches to equality data processing for EU member states paints a similar
picture. The report, which analyses the legal regulation of equality and the reliability, validity, integrity
and applicability of data, shows that, among the EU member states, Slovenia is ranked among those
with the greatest methodological deficiencies in equality data collection and processing.6?

The Advocate assesses that the use and successful execution of special measures will not be possible
until official equality data clearly shows actual inequality of persons with a specific personal
circumstance in society. In the future, availability of such data in Slovenia will depend on the legal
regulation of personal data protection, which, in the experience of many European countries, represents
one of the larger obstacles related to collection and processing of equality data.52 Therefore, as part of
the public discussion on the amendment proposal for the Personal Data Protection Act (PDPA-2), the
Advocate in March 2019 warned MoJ, as the drafting body, of the distinctly restrictive proposed
interpretation of conditions for collecting and processing of so-called special categories of personal
data®3, which could represent an insurmountable obstacle in gathering much equality data on the
systematic level.

The Advocate therefore recommended to the body drafting the PDPA-2 amendment to
specifically define, within the framework of provisions on the exceptions for the prohibition of collecting
special categories of personal data, promotion of equal treatment and equal opportunities, as
defined by PADA, as a form of exercising essential public interest, on which basis the processing
of special categories of personal data in the public and private sector is allowed, considering applicable
constitutional restrictions and restrictions related to observing the principle of proportionality.

60 European Commission (2017) Analysis and comparative review of equality data collection practices in the
European Union: Legal framework and practice in the EU member states, pp. 160i 161.

Available at: https://ec.europa.eu/newsroom/just/document.cfm?action=display&doc_id=45792.

61 European Commission / Thomas Huddleston (2017) Analysis and comparative review of equality data collection
practices in the European Union: Equality data indicators: Methodological approach, pp. 6 and 49

Available at: https://ec.europa.eu/newsroom/just/document.cfm?action=display&doc id=45793.

62 Katayoun, Alidadi (2017) Gauging progress toward equality? Challenges and best practices of equality data
collection in the EU, European Equality Law Review 2017 / Issue 2, pp. 151 27.

63 In accordance with Regulation (EU) 2016/679 on the protection of natural persons with regard to the processing
of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation), special categories of personal data represent personal data disclosing racial or ethnic origin, political
opinion, religion or beliefs, trade union membership, genetic data, biometric data for the purposes of an individualé s
uni que identification, data related to health status, and
This data is also related to most personal circumstances that are prohibited as grounds for discrimination in
accordance with PADA.
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3.5 Raising public awareness of discrimination

As t he A dtudy framt2@1ld an the perception of discrimination in Slovenia has shown, only 1%
of respondents was familiar with the institution of the Advocate of the Principle of Equality when it was
established. Raising general public awareness of the existence of the body for protection against
discrimination, the definition of discrimination, and the measures used to study discrimination, remains
one of the top priorities of the body.

In 2018, the Advocate defined the goal of communication as increased recognition of the body in the
general public and national administration. The key message included information on the establishment
of the body and presentation of basic legal provisions related to discrimination. The press releases were
published by the Advocate on the new website www.zagovornik.si, on Facebook, and on Twitter.
Furthermore, the Advocate organised a series of public events, where the general public could actively
participate and learn about the discussion topics. Public events included general topics on discrimination
and specific topics related to various personal circumstances and areas: gender, age, career
advancement, discrimination in work and employment, and access to goods and services.

Furthermore, in 2018, the Advocate and its employees attended over 50 events, seminars, conferences,
discussions, and round table discussions in Slovenia, on various topics related to promotion of equality
and protection against discrimination. At these events, the Advocate (the Head of the Institution or
associates) often had an active role with an introductory address or substantive contribution on the topic
of protection against discrimination.

In 2018, the Advocate also began systematically informing the highest state representatives about the
work of the independent public body. The Advocate met with the President of the Republic of Slovenia,
President of the National Assembly, Prime Minister of the Republic of Slovenia, President of the National
Council, ministers and state secretaries, and the Human Rights Ombudsman.

3.5.1 Raising general public awareness with public events

In 2018, the Advocate raised public awareness by organising public events (round table discussion,
panel discussions or conferences and lectures):

- Panel di Slallenges and Opiportunities for Women in Business: Effect of Gender
ontheCareerd6 (26 January 2018)

- Round t abl e RebpestofiHeiman Rightsiin Businesso6 (18 April 2018)

- Conf er dmecSatudi of the Self-Burdened 7 Health-Care Problems of the Self-
Employedd (24 April 2018)

- Conf er Eaokting age discrimination against young peopled6 (29 June 2018)

- Publ i c Her Werhdis Oiir Worldo (25 1@ay 20

- Round t abl e Oukivieve: #GsYedrsoonHufman Rightsd (11 December

- Panel discussion on the freedom of speech and hate speech with the President of the
Republic of Slovenia Borut Pahor (13 December 2018)

Panel di scussi on n CdrtanitleeforgdomenamBlisinegspEffect of Gender on
the Careero, 26 January 2018

On 26 January at the EU House, in cooperation with the Embassy of the French Republic, the Advocate

organised a panel di scussi on, titled AChall enges

2018)

Gender on the Career 0. At ussiondvere Someslava Bldinék, repesemativet a b | e

of Samsi c, a French oaHhumereseaicher aSthedPeaeenRegearch InSiiute;
Melanie Seier Larsen, partner in Boston Consulting Group and member of leading team for Southeast
Europe (TBC); Andreja Poje, executive secretary of the Slovenian Association of Free Trade Unions,
and Miha Lobnik, Head of the Institute, Advocate of the Principle of Equality.

Miha Lobnik, Head of the Institute, Advocate of the Principle of Equality, presented the activities of the
new independent national body for protection against discrimination. The personal circumstance of
gender and the area of employment and work are very important aspects in preventing discrimination,
with legal basis in PADA.
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By organising the event, the Advocate of the Principle of Equality wished to bring attention to the
following:

- area of unequal treatment and gender discrimination;

- recognition of women in entrepreneurship;

- best practice example: recognition of women in entrepreneurship has significantly increased in
the EU, with France serving as an example of best practice, as it exceeded the goal of the
European Commission (40% of women in management of companies and corporations);

- personal experiences of women in entrepreneurship, encouraging young women to take part in
this area, while also contributing to eradicating stereotypical notions about the entrepreneurial
world;

- challenges that need to be overcome if we wish to provide unobstructed and uncontentious
participation of women in entrepreneurship.

Round table discussion fARespect of IRM&an Rights in Bu
On 18 April in the EU House, the Advocate organised a
Rights in Busi nes seavent tBeyAdwaate svanied to drgw attehton to the United

Nations guidelines on respect for human rights in business and the arrangement of systematic regulation
of monitoring human rights in Slovenia.

The following persons participated in the round table discussion: Human Rights Ambassador in the
Netherlands, Kees Vaan Baar; Dr.Me | i t a Ga b r i |try 6f Foveign Affaire, Igtd Kmei fiom the
Chamber of Commerce and Industry of Slovenia, Dr.Jernej Letnar Cernic of the Faculty of State and
EuropeanSt udi es, and Al eg Kranjc Kuglan of the Ekvilib I

In the introductory address, the host of the round table discussion, Miha Lobnik, Head of the Institute,

Advocate of the Principle of Equality, presented the activities of the new independent national body for
protection against di scr i mi na twor& to pratecdthe pndividoned fromo n o f e
discrimination, and also at the systemic level. In the discrimination perception study in Slovenia, which

our body conducted at the end of 2017, as much as 34% of respondents believed that discrimination is

most prevalent in the area of work and employment. Data also shows that almost half of those

discriminated against in the last year, was discriminated against in the area of work and employment;

that is why we decided to dedicate special attention to human rightsinbus i nes s . 0

Conf er en cSatusior theSelf-Burdened i Health-Care Problems of the Self-Emp | oyedo, 24
April 2018

On 24 April, in cooperation with Poligon Creative Centre and Asociacija Association, the Advocate
organised the first comprehensive conference on the topic of health care of the self-employed. Speaker
included self-employed persons, who spoke about their own experiences, and various experts and
researchers in the field of health care, law, and work. The speaker presented their views on the issues
faced by precarious workers. They agreed that precarious workers have a lot of problem particularly in
the area of health care, as they have a difficult time exercising their right to sick leave. According to their
opinion, work conditions also affect the health of precarious worker when they potentially find regular
employment.

Attendees at the round table discussion were: Taja Topolovec,co-f ounder and director Po
Alenka Sottler, artist,co-e di t or of bl og Sk oziarcodctivist and grdsidentiofaltade, and T
uni on Ml adi plus (6Youth Plus6).

At the conference, Miha Lobnik, Head of the Institute, Advocate of the Principle of Equality, presented

the activities of the new body and the options at the disposal of the self-employed persons in cases of

discrimination. He called upon all attendees to contact the counselling department of the Advocate if

they need any advice or have any questions.

Conference fiTackling age discrimination against young

On 27 and 28 June in Ljubljana, the Advocate hosted a conference organised by the European Network
of Equality Bodies Equinet and the European Youth Forum. The conference topic was youth
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discrimination, which is particularly problematic when it occurs in connection with other personal
circumstances such as gender, ethnicity, disability, social status, financial situation, or any other
personal circumstance. In his introductory address, Miha Lobnik, Head of the Institute, stressed that
discrimination on the basis of age is very common, which is also recognised by the Slovenian equality
body. AThe study c o n dithketPendiplelofyEqualtlyehas Artbwnotiatapersons who
have already encountered discrimination were most often discriminated against because of their age,
social stat u s and medi cal condition. o He warned that di s
participating in a democracy, as they do not have a feeling that their interests are included in national

legislation; this is reflected inalowt ur nout of yisworning tha in the Iast parifamentary

elections in Slovenia, only 12% of youngpeop|l e under the age of 30 voted. 0

At the conference, three substantive areas that are the most problematic for young people were formed:

1 Young people lost confidence in public institutions. Many findings of domestic and foreign
studies in the |l ast five years primarily show a
institutions of democracy.

1 Young people are excluded from safety nets. Young people in the European Union have a hard
time accessing affordable housing, as well as services in the area of mental health, which are
particularly important for young people.

1 Young people are not sufficiently informed of their rights and mechanisms of protection. Studies
conducted by European equality bodies show that young people do not know enough about
their rights and existing mechanisms of protection, and do not know who to turn to in the event
of discrimination, which additionally reduces the effectiveness of efforts to combat discrimination
and promote equality.

Public event AHer World is Our Worl d, 25 May 2018

In cooperation with MFA and other partners, the Advocate organised an event for public awareness-
raising on gender equality, titted A Her Wor | d on25M&yR018, Betweden® AM and 6 PM in
Maribor. At the event, participants could learn about the gender equality situation in Slovenia, the
European Union, and in other countries across the globe.

Round table discussion fOverview: 70 Years of Human Right s 0, 11 December 2018
The Advocate participated as a partner in the round
Human Rightso, organised by the Faculty of Law of t he

Kingdom of the Netherlands. In the discussion, Miha Lobnik, Head of the Institution, emphasised the

significance of the Universal Declaration of Human Rights, which represents the foundations for

protection against discrimination in Slovenia, too. He presented the development of Slovenian legislation

in this area, and the implementation of PADA in the last two years. He described how the body performs

its tasks in practice, and warned about the key challenges in implementation of international principles

in everyday life. Among these challenges, he especially highlighted the problem of different
understanding of what discrimination actwually is in |
experience of discrimination. The task of such institutions is more than just sanctioning individual cases;

they also need to constructively contribute to spreading awareness and the significance of equality and

tolerance in modern society.

On 14 December 2018, Miha Lobnik, Head of the Institute, Advocate of the Principle of Equality,
attended a panel discussion on the freedom of speech and hate speech with the President of the
Republic of Slovenia Borut Pahor

At the invitation of the President of the Republic of Slovenia, Borut Pahor, Miha Lobnik, Head of the
Institute, Advocate of the Principle of Equality, attended a panel discussion on the freedom of speech
and hate speech. At the panel discussion, participants attempted to answer the question on the limits to
free speech. They all agreed that the freedom of speech is a fundamental democratic right, but did not
find common ground on the definition of hate speech, and how to penalise such speech.

Mi ha Lobni k, Head of the Institution, Advocate of t he

in the scope relevant for the question of hate speech. The Advocate operates in accordance with PADA.
This act defines the forms of discrimination that are prohibited. Among them, at least three refer to
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speech, and not to actions or denial of rights. The prohibition of certain forms of discrimination therefore
already constitutes a restriction of freedom of expression. The most important form of discrimination,
relevant for hate speech, is incitement to discriminate. Article 10 of PADA stipulates that any incitement
of other persons to action that resulted in, results in, or could result in discrimination according to the
provisions of this Act is prohibited. PADA also stipulates that severe forms of prohibited conduct in the
context of incitement to discrimination include particularly delivering or disseminating calls for racist,
religious, ethnic and sexual discrimination, inducing, inciting, instigating hatred and discrimination, and
broader public haranguing that promotes discrimination. Article 10 also defines as discrimination and
prohibits public justification for neglecting or despising persons or groups of persons due to personal
circumstances, including justifying ideas of the supremacy or superiority of a person or a group of people
with certain characteristics. The Advocate can investigate these forms of discrimination, i.e. conduct the
procedure to determine whether a speech meets the definition of incitement to discrimination. However,
fines for violations are not possible, as violation of Article 10 of PADA is not defined as an offence in the
penal provisions of PADA.

There are two more prohibitions of specific forms of speech: the first is the prohibition of harassment
(Article 8 of PADA), and the second is prohibition of instruction to discriminate (Article 9 of PADA). If
hate speech occurred in the workplace, and such speech also represented harassment based on a
specific personal circumstances (e.g. creating an intimidating, hostile, demeaning, humiliating or
offensive environment for a person, andins ul t i ng t he )theAsvocat® sould invgstigate
discrimination due to harassment, and the Labour Inspectorate of the Republic of Slovenia could impose
a sanction for the offence. If a person gives instructions to discriminate and such instructions are verbal,
i.e. speech, this represents a violation of PADA 1 it is not necessary for such instructions to have
consequences. Competent inspection services can impose a sanction for the offence. The very
existence of instruction (verbal or written) constitutes a violation of the law.

The discussion whether hate speech should be included in the absolute freedom of expression is, in a
way, purely theoretical, as legislators of constitutional democracies, which includes Slovenia, have
already clearly defined the restrictions in this area. These restrictions are in accordance with the
European Convention on Human Rights, which in Article 10, paragraph 2, lists the permitted restrictions.
They include the protection of rights of others.

As part of his work with the Faculty of Law of the University of Ljubljana, Miha Lobnik, Head of the
Institution, also held a lecture on the topic of protection against discrimination and the role of the new
body.

ADVOCATE®S HI GHLI GHTS

As part of raising awareness and informing the general public, the Advocate launched its website
www.zagovornik.si in 2018.

In 2018, the Advocate also actively informed the public on Facebook and Twitter. The Advocate provided
information on the functioning of the body, awareness-raising and information campaigns on current
events and the options that persons discriminated against have.

On 31 December 2018, the Advocateds Twitter ac
46% were female followers. 84% of the followers are Slovenian, while the remaining 16% come from
other countries.

On 31 December 2018, the Advocatebs Facebook p
60% were female followers. 97% of the followers are Slovenian.

In 2018, the Advocate received questions from journalists, most often relating to the treatment of Roma
community members, disability, hate speech, alleged discrimination in the area of education, health
car e, wor k and empl oyoners and tasks B8ased lore twobgoestiprts posed by
journalists, the Advocate decided to start an ex officio investigation of alleged discrimination.
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ADVOCATEG6S HI GHLI GHTS

In 2018, the Advocate and its employees attended over 50 events, seminars, conferences, panel
discussions, round table discussions in Slovenia, on various topics related to promotion of equality and
protection against discrimination. At these events, the Advocate often had an active role with an
introductory address or substantive contribution on the topic of discrimination prevention.
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3.5.2 Establishing cooperation and recognition of the body on the national level

In its General Policy Recommendation No. 2 on Equality Bodies to combat racism and intolerance at
national level®4, the European Commission against Racism and Intolerance (ECRI) set the standards
for functioning of equality bodies, and in Article 111 defined the dialogue with other public authorities.
The European Commission emphasises that all legislative and executive bodies and equality bodies
play an important role in promoting and achieving equality and preventing discrimination. For equality
bodies to achieve these common goals to the greatest extent possible, it is important that they maintain
regular dialogue with the highest decision-makers in legislative branch of power regarding key issues
and implementation of recommendations. Regular annual reports, thematic reports and
recommendations prepared by the equality body constitute the foundation and basis for regular
exchange of opinion with the parliament as the legislature and government as the executive.

According to Article 112 of the Explanatory Memorandum of the General Policy Recommendation No.
2, annual reports should identify the core issues arising with respect to equality, discrimination and
intolerance and the recommendations of the equality. They should also give an account of the activities
of the equality body and the outcomes of these, including disaggregated data on discrimination
complaints and their outcomes. The Explanatory Memorandum of the ECRI General Policy
Recommendation No. 2 also states that the national legislation stipulates at least one annual meeting
or dialogue with the legislature and highest representatives of the executive branch.

In 2018, as part of the dialogue with public authorities, the Advocate of the Principle of Equality began
systematically informing the highest state representatives about the work of the independent public
authority. At official work meetings, the Advocate visited and invited to the offices of the Advocate the
highest representatives of the National Assembly, National Council, Office of the President of the
Republic of Slovenia, Government, ministries and related body i the Ombudsman. The basis for the
meeting was the first full-year regular annual report for 2017. The 2016 report included the first
description of the situation and the development of the body two and a half months after official
establishment.

3.5.2.1 National Assembly of the Republic of Slovenia

Meeting with the President of the National Assembly, Dr.Milan Brglez, 13 March 2018

At the meeting held at the office of the Advocate, Head of the Institution Miha Lobnik presented to the
President of the National Assembly, Dr.Milan Brglez, the progress in establishing the body in 2018:
strengthened staff, which is still very small considering the tasks of the Advocate. Financial resources
increased slightly, but are still not sufficient for carrying out all tasks defined by law. Head of the
Institution Miha Lobnik emphasised that the body can not carry out two-third of the prescribed tasks with
such a small staff. Furthermore, the Advocate lacks the resources and staff to ensure legality of
operation; this is particularly important because the two-year period, during which the administrative and
technical matters (financial services, informatics, human resources, head office) are carried out for the
Advocate by MLFSAEOQO, comes to an end in May 2018. Miha Lobnik handed the relevant material to the
President of the National Assembly: organisation chart, agreement with MLFSAEO and a detailed work
plan, based on the tasks from the Protection Against Discrimination Act and the ECRI General Policy
Recommendation No. 2. The latter is a basic document of the Councilof Eur ope 6 s Co mmi

precisely defines the tasks of equality bodies and the manner of their execution. The structure of the
Slovenian equality body is based on this document and the tasks defined in PADA. The Advocate draws
substantive arguments for the needs of the body from these two documents, in order to fully execute its
tasks and powers.

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017
Regul ar Annual Report to the Nat i dteeadn Labeus, &anbly,
Social Affairs and Disability on 3 October 2018

64 Unofficial translation of the ECRI General Policy Recommendation No. 2 is included in the 2017 Regular Annual
Report of the Advocate of the Principle of Equality (2017), p. 104, available at: http://www.zagovornik.si/wp-
content/uploads/2018/11/Poro%C4%8Dilo-2017-.pdf.
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Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017 Regular
Annual Report to the members of the Committee on Labour, Family, Social Affairs and Disability. He
highlighted that the newly independent and autonomous state body requires the resources in
accordance with the substantive and financial plan submitted in the spring of 2017. He also warned
about the lack of procedural clarity in PADA.

The Advocate explained that the independent state body was formed two years ago, when Slovenia as

a member of the EU was required to provide appropriate and independent protection against
discrimination. Powers and competencies given to the Advocate by law j usti fi ablsy rai se
expectations of assistance and support. However, the law is unclear and includes obstacles in many

places: the body is simultaneous I-nyaketimtee specific tasemrads adv oc
i ndi vi dual dis theapnooedwemdart ot be guaranteed, thereby exposing the individual;

duplication of procedures, as there is a possibility of concurrent inspections by the Advocate and sectoral

inspectorates, and the risk of different decisions on the same case; the law does not authorise the

Advocate to impose sanctions; the law allows for the possibility of two different procedures i in

accordance with the General Administrative Procedure Act and the Inspection Act, which leads to long-

lasting procedures.

In his presentation of the Regular Annual Report, Head of the Institution Miha Lobnik presented in detail

the Advocateds tasks wunder PADA to the members of t
session. The main points included the summary of the report, overview of activities in 2017, summary

of the bodyds establishment, and the statistics of d
opinion poll®s included in the report, which showed that two-thirds of respondents believe discrimination

is a problem equal to other problems in the country. One-third of respondents assesses that the

discrimination situation in the country has worsened. The study also shows that people want more

information and awareness-raising activities about the problem of discrimination in the country, and how

they can find help.

After the presentation of the 2017 Regular Annual Report, the National Assembly adopted the
following two measures:

iThe Committee on Labour, BildymacdomynendsSamtleeiGavernnfeft bféhe r s and
Republic of Slovenia to revise the budget of the Republic of Slovenia for 2019 and provide higher

financial resources to the Advocate of the Principle of Equality, which will allow the Advocate of the

Principle of Equality to more effectively execute its statutory powers . 0

AThe Committee on Labour, Family, Social Affairs and
Republic of Slovenia to prepare an amendment of the Protection Against Discrimination Act in
cooperation with the Advocate of the Principle of Equality, in order to correct the existing lack of clarity
that hinders the work of the Advocate of the Principl

Meeting with the President of the National Assembly, mag . Dej an Gi dan, i n t he
Assembly, 15 November 2018

At the first official meeting of the National Assembly in the new legislative period, Miha Lobnik, Head of

the I nstitute, delivered to the Presi derrRdl7Refulat he Nat.
Annual Report and presented the powers and tasks, as well as the development an vision of the state

body. He warned about the lack of financial resources and the legal deficiencies. The President of the

National Assembly supported the efforts and pointed out that the body is conducting important work,

which must be strengthened in the future.

Vi sit by the President of the National Assembl vy, ma ¢
Advocate on Human Rights Day, 10 December 2018

Onl0December , Human Rights Day, the President of the Nat
the Advocate. i At t he Advocate of the Principle of Equality,

65 Public opinion poll, Perception of Discrimination in Slovenia, published in the 2017 Regular Annual Report of
the Advocate of the Principle of Equality (2018), p. 78
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Lobnik, Head of the Institution, after the meeting on Human Rights Day and the 70th anniversary of the
Universal Declaration of Human Rights. He thanked the President of the National Assembly for the
support given to this new, younger institution for human rights. The President of the National Assembly
expressed his wish for a consensus on the need for human rights protection, both in politics and society.
He made assurances that they will listen to the initiatives for legislative amendment, which will define in
detail the procedures conducted by the Advocate.

3.5.2.2 National Council of the Republic of Slovenia

Presentation of the 2017 Regular Annual Report to the NationalCounci | 6s Commi ssi on f o
Care, Labour, Health and Disabled, 30 May 2018

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017 Regular

Annual Report at the session of the Commission for Social Care, Labour, Health and Disabled. The

Commission for Social Care, Labour, Health and Disabled issued a report highlighting the adequacy of

the report, and called for suitable financial and personnel conditions for the functioning of the new body

to be provided.

Meeting wi t h the President of the National Council, Al oj

Before the first plenary session of the National Council in the new legislative period, where the
Advocatebs 2017 Report was presented tobthetldstéutiodbat i on al
Advocate of the Principle of Equality, met with the President of t he Nati onal Council,
President of the National Council presented his vision for the National Council under the new mandate,

and highlighter the powers and readiness for active cooperation. The Advocate thanked for the support

and presented the development of the body so far, as well as the challenges faced in the last year.

Presentation of the 2017 Regular Annual Report to the plenary session of the National Council,
12 September 2018

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017 Regular
Annual Report to the councillors, and warned of the complex process of establishing a new independent
state body. He summarised the financial, personnel, and infrastructural situation of the state body,
expressing satisfaction that basic conditions for exercising statutory powers were established, and also
expressed the expectation that in 2019 the Advocate will be provided with the resources that will allow
it to comprehensively carry out the tasks under PADA.

After becoming familiar with the Report, the National Council adopted the opinion, in which it concluded

that the Advocate can not conduct its tasks if it lacks the appropriate powers. Furthermore, the National

Council found it unacceptable that the Advocate has to draw on resources earmarked for its operation,

and which are currently very limited, to ensure that citizens are informed of its existence. The National

Council 6s opinion states, I¥) .a. newly testablishpdr body cshould be o f (pa
undertaken by the founder of the body, i.e. state. The National Council therefore recommends that the
competent National Counci ledabou€ blealthiarsl Disabled discasses ®® c i a | Ca
possibilities of informing citizens of Slovenia, in various ways and in visible locations (within institutions

of public and state administration, via various e-portals, in offices of public institutions (e.g. Employment

Service of Slovenia), etc.), of the contact information and powers of the Advocate and other bodies for
protecting individual s rights (Ombudsman, Commi ssi o1
Commissioner, patient rights advocates, advocates for rights of persons with mental health issues, etc.),

following the example of public information on police contact information and emergency telephone

number.

3.5.2.3 President of the Republic of Slovenia

Meeting with the Secretary-General of the Office of the President of the Republic of Slovenia,
Nat agalKovli9 February 2018

When the Secretary-Gener al of the Office of the President of t|
visited the Advocate, Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality,
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presented the progress made in 2018 in establishing the new body, its organisational structure, and its
working principle. The Advocate presented the new premises and the employee team to the guest.

Advocate of the Principle of Equality submitted the 2017 Regular Annual Report to the President
of the Republic of Slovenia, Borut Pahor, on 5 November 2018

The Advocate of the Principle of Equality presented the first full-year report for 2017 to the President of
the Republic of Slovenia, Borut Pahor. The Annual Report includes the development of the new
independent body, and an overview of the investigation cases. He also informed the President that
certain deficiencies of PADA became apparent in the process of building the institution, in the two years
since the body was established. The law therefore needs to be amended, in order to allow for more
effective support and assistance for victims of various forms of discrimination. Miha Lobnik, Head of the
Institution, thanked the President of the Republic of Slovenia and the associates of its Office for the
assistance and support in establishing the new body.

3.5.2.4 Dialogue and cooperation with the Government of the Republic of Slovenia

Meeting with the Prime Minister of the Republic of Slovenia, Dr.Miro Cerar, and presentation of
the 2017 Regular Annual Report, 25 April 2018

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017 Regular
Annual Report to the Prime Minister, and presented the functioning of the body and the institution-
building progress. He highlighted the personnel shortage and the lack of financial resources in the
independent body, and presented in detail the new powers of the Advocate. The Prime Minister was
informed of the development and work of the new institution so far, as assessed as positive the
systematic and transparent development of the body. He called for further assistance of the Government
in providing suitable conditions for a comprehensive establishment of the new institution.

Meeting with the State Secretary at the Office of the Prime Minister of the Republic of Slovenia,
DrrAnj a Kopal Mr ak, and presentation of the 2017 Regul

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the development

of the new independent state body to DrAnj a K o [k,&tate Sbcratary in the Office of the Prime
Minister Marjan Garec, and presented the Regular Annu
key highlights from PADA, particularly the extremely wide scope of tasks and powers given to the new

body. He expressed his satisfaction with establishing the basic conditions for the functioning of the body

within two years, and the expectation that the Advocate would be provided with the financial resources

in the next year that will enable the full performance of tasks under PADA, and the necessity for ensuring

sufficient resources for the efficient functioning of the body in all areas of work.

Meeting with mag. Ksenija Klampfer, Minister of Labour, Family, Social Affairs and Equal
Opportunities, and the presentation of the 2017 Regular Annual Report, 5 October 2018

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented the 2017 Regular
Annual Report to the Minister of Labour, Family, Social Affairs and Equal Opportunities, and presented
the development, powers and tasks of the independent body. They highlighted the common points of
both bodies, i.e. area of equal opportunity and areas covered by the ministry: labour market and
employment, social assistance, retirement and the status of retired persons. The Advocate cautioned
the Minister about the first shortcoming of the law, which were revealed by the application of the law.

Meeting with the State Secretary of the Ministry of Public Ad mi ni strati on, Moj ca Ram
and presentation of the 2017 Regular Annual Report, 27 November 2018

Head of the Institution, Advocate of the Principle of Equality, Miha Lobnik met State Secretary Mojca

Ramgek Pegec during IMoPA, ahd infosned reerf of thecRegulbr Arnuas Report.t o

They agreed on cooperation and quick response of t h
assistance in establishing the independent information infrastructure. At the meeting, they addressed

theissues of Advocateds pr othedanmassegadmng corturrgnt ihnspegtiorale

jurisdiction of the Advocate and other inspectorates, and the execution of powers related to violations
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under PADA in practice. The Head of the Institution thanked the State Secretary, and MoPA in general,
for the assistance and support they provided so far in the numerous aspect of building and establishing
the new and actually independent body.

Meeting with the Minister of Jutiomnofthe20l7RegdlarédApnaal Kat i |
Report, 27 November 2018

During his first official visit to MoJ, Miha Lobnik, Head of the Institution, Advocate of the Principle of
Equality, met withthe Mini st er Andreja Kati |l and i nforRemdHdher of t
presented the development of the independent body, as well as its tasks and powers. He stressed the

importance of resolving the lack of clarity of PADA to ensure effective functioning of the Advocate. The

Mi ni ster suppor t e dobtaihwitallecfidapdakresaufcds dor independent functioning

in 2019, and called for the quickest possible actual independence of the new body.

The Advocate shall continue holding work meetings with ministers in 2019.
3.5.2.5 Human Rights Ombudsman

Visit by Vlasta Nussdorer, Human Rights Ombudsman, at the head office of the Advocate, 19
January 2018

Miha Lobnik, Head of the Institution, Advocate of the Principle of Equality, presented to the Human
Rights Ombudsman Vlasta Nussdorfer the challenges that he faced as the Head of the Institution under
developments in the first year after establishment: severe lack of personal and financial resources, as
well as issues during the transitional period of establishment, during which the Advocate depended on
MLFSAEO. He presented in detail the powers and tasks arising from the new PADA, and the duality of
the Advocateds rol e, which acts simultanemake,| vy as t
determining whether discrimination occurred in the specific case. He also presented the powers of the
body in the private sector, in which the Ombudsman has no jurisdiction. He also emphasised that the
Advocate is not an offence authority. In their discussion, the Advocate and the Ombudsman touched
upon several substantive areas of human rights protection, and committed to cooperate in joint areas,
from the perspective of their specific powers. The Ombudsman assessed the progress so far and the
development of the new body as positive.

3.5.2.6 Appointment of contact persons by line ministries for cooperation

At the end of 2018, the Advocate started conducting activities related to the appointment of contact

persons in ministries and public authorities. Under PADA, the Advocate is tasked with monitoring the

situation in the area of protection against discrimination in the Republic of Slovenia, and the measures

for enforcement of the principle of equality. In order to facilitate cooperation with the state administration,

the Advocate called upon the competent authorities to appoint contact persons by areas or personal
circumstances, who could, from the perspective of anti-discrimination legislation, monitor the line
ministriesd6é policies an dteinthepromationcohthegringigletohequaltyen Adv oc a
the normative level.

Furthermore , Article 14 of PADA states, Ailn their respect.i
authorities, local communities, self-governing national communities and holders of public authorisations

shall provide conditions for the equal treatment of all people, irrespective of any personal circumstances,

by raising awareness and monitoring the situation in this field and with measures of a normative and

political nature. Ministries and governmental services responsible for the fields in Article 2 of this Act or

for groups of people with certain personal circumstances shall prepare proposals of measures in their
respective fields of work.o

Thus, the key task of line ministries, and thus of contact persons for the area of equality, is to submit to
the Advocate for information purposes and opinion the current measures and measures under
development (e.g. programmes, strategies, legislative acts and implementing regulation) in the area and
within the framework of competence of the individual state authority, which in their opinion interferes or
could indirectly interfere with the provision of protection against discrimination or equal treatment of all
persons.
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Appointment of contact persons in state authorities represents one of the activities for establishing a
closer relationship with stakeholders responsible for implementing anti-discrimination measures,
exchange of information, and providing support in enforcing the principle of equality. The Advocate
organised the first meeting of with the contact persons at line ministries in March 2019.

3.5.2.7 Cooperation in inter-ministerial groups and specialist councils

In 2018, the Advocate and it employees participated in various councils of experts and inter-ministerial
groups.

1 Council of Experts for Gender Equality
The Council of Experts for Gender Equality is an expert advisory body operating within MLFSAEO. In
November 2018, the Advocate attended and actively participated at the first session of the Council.

1 Council of the Government of the Republic for Dialogue on Religious Freedom

The Council és primary purpose is to consider a wide r
proposals) on religion freedom, which are submitted to the Council by its members, registered churches
and other r el i gious communities (via their representatiyv

head office, Ministry of Culture), the Government, and ministries and various levels of government. The
Council of the Government of the Republic for Dialogue on Religious Freedom did not convene a session
in 2018.

1 Human Rights Ombudsman Council
The Human Rights Ombudsman Council is a consulting body of the Ombudsman for the promotion and
protection of human rights and fundamental freedoms and strengthening of legal safety, which operates
in accordance with the principle of professional autonomy. In 2018, a representative of the Advocate
attended two sessions of the Ombudsman Council.

1 Inter-ministerial Workgroup for Human Rights
The Inter-ministerial Workgroup for Human Rights is coordinated and substantively guided by the
Ministry of Foreign Affairs. Members of the group work in the area of international promotion and
protection of human rights. In 2018, representatives of the Advocate attended and actively cooperated
in four sessions of the Inter-ministerial Workgroup for Human Rights.
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HIGHLIGHTED AREA OF DISCRIMINATION: EMPLOYMENT AND WORK

4.1 Introduction

Discrimination related to employment and in various stages of the work process constitutes a severe
interference with human dignity. Pursuant to Article 1 of the Universal Declaration of Human Rights,
which states that AAII h u m@ahin digeity ng@s daré ghosno
unalienable and represents the basis for exercising human rights on equal basis, regardless of any
personal circumstance. Respect for human dignity therefore necessarily means consistent respect for
the principle of equality and prohibition of discrimination.

Many general universal international conventions on human rights, adopted under the auspices of
United Nations (UN), have explicitly prohibited unequal treatment related to work (e.g. Articles 2 and 7
of the International Covenant on Economic, Social and Cultural Rights), as have those related to
protection of persons with a specific personal circumstance (e.g. Article 5.(i) of the Convention on the
Elimination of All Forms of Racial Discrimination, Article 11 of the Convention on the Elimination of All
Forms of Discrimination against Women, Article 27 of the Convention on the Rights of Persons with
Disabilities). As early as 1958, the International Labour Organisation adopted Convention no. 111
concerning Discrimination in Respect of Employment and Occupation, binding contracting parties to
promote equal opportunities related to employment and occupation, with the purpose of eliminating any
discrimination in this area. Acts on the EU level also dedicate special attention to the area of work®5,
partially or in full, which were initially transposed to the Slovenian labour law, and later to the Protection
Against Discrimination Act.

The Advocate of the Principle of Equality has chosen this area also because of the worrying data
regarding the understanding and treatment of work-related discrimination in Slovenia and related
activities conducted in 2018. Below, we present the definition of the area of work-related discrimination
and the most common forms of discrimination in this area, including an illustrative example with recent
cases from case law and inspection practice. We particularly emphasise the importance of distinguishing
between bullying and harassment as special forms of discrimination. We also present the Advocat e
activities within the framework of drafting and adopting the National Action Plan of the Republic of
Slovenia on Business and Human Rights, which is the latest action document on the national level that
explicitly addresses protection against work-related discrimination. In conclusion, we present the
A d v o c a tiwtiésdor integtation with the private sector and some plans for future activities.

4.2 Work-related areas of protection against discrimination

In accordance with Article 2, paragraph 1, of PADA, the Advocate has jurisdiction for systematic and
individual provision of protection against discrimination and equal treatment in relation to conditions for
access to employment, self-employment and occupation, including selection criteria and recruitment
conditions, regardless of the type of activity and on all levels of professional hierarchy, including
promotion; to access to all forms and all levels of career guidance and counselling, vocational and
professional education and training, advanced vocational training and retraining, including practical work
experience; employment and working conditions, including termination of employment contracts and
wages; membership and involvement in worker or employer organisations or any organisation whose
members engage in a particular occupation, including the benefits provided by such organisations. A
special definition of areas where discrimination is prohibited is included in Article 6, paragraph 2, of the
Employment Relationship Act, which represents a special law in the area of work-related discrimination.

In their protection against work-related discrimination, both PADA and ERA go beyond the framework
of EU law, as European directives provide protection only for discrimination based on race or ethnicity,
gender, religion or belief, disability, age and sexual orientation, while PADA and ERA explicitly list other
personal circumstances i e.g. gender identity and gender expression, social status, financial situation,
education, trade union membership, medical condition, while they both also allow other circumstances
(hor any other personal circumstanceo) . Persons
ones protected against discrimination; such protection applies to other persons who are exposed to less

66 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation, and Directive 2006/54/EC of the European
Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation (recast).
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favourable treatment on the basis of an alleged personal circumstance (e.g. heterosexual persons whom
the perpetrator assumes to be homosexuals).

4.3 Multitude of forms of work-related discrimination i Theory and practice

Direct discrimination is, for example, present when the conditions for employment i considering the
exception of the prohibition of discrimination in employment, including the concept of significant and
decisive vocational requirements i in accordance with the principle of proportionality i directly exclude
persons with a specific personal circumstance.

Sectoral legislation explicitly focuses on prohibition of discrimination based on gender, and prohibits job
postings for only men or women when the gender is not significant or decisive requirement for work, and
such a requirement is not proportional and not based on a legitimate objective, and a job posting can
not state that a specific gender has an advantage hiring, with consideration of the listed exceptions.
Furthermore, special attention is paid to the family situation of persons seeking employment, who, when
concluding an employment contract, are not obligated to provide information on their family situation or
marital status and pregnancy or family planning, while the employer can not make the employment
contract conditional on such information or on additional criteria related to the prohibition of pregnancy
or suspension of maternity or prior signature of employment contract termination by the worker. Any less
favourable treatment of employees related to pregnancy or parental leave constitutes discrimination
(Articles 27 and 28 of ERA).

I n the Advocateds r ep o r-telated disciminsationscasegim 2018¢ thes Labour
Inspectorate of the Republic of Slovenia listed some illustrative examples of direct discrimination. In one
case, the employer publicly, on a social network, advertised a vacant post, which was limited to female
candidates only (asevi dent from @Al ooki ng f or atadetermiped that ¢he
candi dat ebds gender gnificadt amd decisive eopditiensoe performing thei tasks of the
advertised vacant post, as it involved working in marketing and website administration; the Inspectorate
therefore determined gender discrimination (Chapter 3.2.1.1 Labour Inspectorate of the Republic of
Slovenia). In another case involving discrimination during the time of employment, the employer
demanded that the employee, who had been on sick leave for a month due to a medical condition, works
for 15 days without payment, and also concluded an agreement with the employee that the employment
contract will be terminated if she is again absent from work due to medical reasons before the end of
the calendar year. The Inspectorate d et er mi ned t hat the empl oyero6s
based on a medical condition (Chapter 3.2.1.1 Labour Inspectorate of the Republic of Slovenia).

wor k

girl o).

actio

Determination of indirect discrimination can also be based on statements regarding an enti t y 6 s

employment policy. In the past, the Court of Justice ofthe EU i ssued a judgment
public declaration, to the effect that it will not employ workers of a specific ethnicity or race, represents
direct employment discrimination, as such statements seriously deter certain candidates from applying
for the position, thereby creating an obstacle to their access to the labour market.®”

Indirect discrimination would occur if seemingly neutral employment conditions would place persons
with a specific personal circumstance in a particularly less favourable position. Such conditions would
be permitted if based on legitimate objectives and representing appropriate and necessary means to
pursue such objectives, but would have to pass the proportionality test. Unequal or less favourable
treatment would therefore not represent discrimination if the pursuit of a legitimate objective (which is
generally based on the nature of work i concept of significant and decisive occupational requirements)
does not include other means that could less severely infringe the right to equal treatment, or when
unequal treatment represents the least possible damage necessary to achieve such an objective.

Atthe end of 2017, the Court of Justice of the European Union decided in case C-409/16 Kalliri®8 whether
the requirement of minimum height for the police academy enrolment in Greece represented
discrimination. In the preliminary decision, the Court emphasised that the objective pursued by Greek
authorities, i.e. ensuring operational qualification and good police operations, is legitimate. However,
based on several reasons and circumstances, the Court determined that the requirement of minimum

67 Judgment of the Court of the Justice of the European Union from 10 June 2008, case C-54/07
68 Judgment of the Court of the Justice of the European Union from 18 October 2017, case C-409/16
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height is not the appropriate measure to achieve this objective. Many police tasks are not related to the
use of physical force, while physical force is not necessarily associated with physical height. The Court
therefore found the Greek arrangement inappropriate, as the pursued objective could be achieved by
less severe measures, such as special tests of physical fithess upon enrolment in the police academy.
The Court of Justice of the European Union therefore established a requirement for close correlation of
employment criteria and objectives pursued by these criteria, and set a strict proportionality test for
exceptions of indirect gender discrimination.

A case with the substantively equal explanation, but the opposite outcome, is the decision by the Higher
Labour and Social Court in 2018, in the case of a job candidate for employment in a hospital alleging
empl oyer 6s di s cr ieligionf@Amongshothbrahingsahe €ourt decided that the request
for the candidate, who was a Muslim, to remove the headscarf while at work, as it is not part of the
prescribed uniform, did not violate the prohibition of indirect discrimination. During the proceedings, the
employer explained that all employees have to change into the prescribed work uniform at work, and
into protective clothing in certain work areas, as this ensures lower risk of hospital-acquired infections.
He explained that approximately 20% of staff is Muslim, and that no other Muslim female employee
wears a headscarf in the workplace. He also explained that they employ nuns, who after arriving to work
remove all their religious clothing and put on their work uniforms. The Court decided that the employer
appropriately explained why all employees must wear service work uniform and, if needed, personal
protective equipment, as they are required to prevent various hospital-acquired infections; therefore,
service clothing is a condition for carrying out specific medical tasks, thus the requirement for the service
uniform is proportional and justified by the legitimate objective to reduce the hygiene risk. Such
conditions therefore did not constitute indirect discrimination based on religion.

Special forms of discrimination that are not otherwise related to less favourable treatment in accessing
right, but to the very existence of the personal circumstance of the victim, are harassment and sexual
harassment.

Harassment is any undesired behaviour associated with any personal circumstance with the effect or
intent of adversely affecting the dignity of a person or of creating an intimidating, hateful, degrading,
shaming or insulting environment. As shown below, in accordance with the Slovenian legal order i
harassment is substantively identically defined by Article 8, paragraph 2, of PADA and Article 7,
paragraph 1, of ERAT itis necessary to distinguish between harassment and bullying, which are legally
different aggravated forms of psychosocial risks in the workplace, and have at the same time different
ground for occurrence and therefore require different investigations. The causal link between actions of
the violator of the prohibition of harassment and the personal circumstances of the victim is required. As
harassment exists not only in the effects of unwanted conduct, but with the very purpose of creating
such effects, the approach to its investigation can be either subjective or objective. This means that the
existence of harassmentcanb e det er mi ned on the basis of the
while the same findings do not require the vi
conduct, as it is enough for such conduct to be aimed at the victim due to their specific personal
circumstance. Furthermore, the potential victim of harassment is not necessarily a person with a
protected personal circumstance; a victim could also be someone who is harassed on the basis of a
protected personal circumstance of a closely affiliated person. In case C-303/067°, the Court of Justice
of the EU decided that unwanted conduct towards an employee without any disability is linked to the
disability of her child, who she provides an essential part of necessary care, and therefore violates the
prohibition of harassment.

Sexual harassment is a special form of harassment that encompasses unwanted conduct of a sexual
nature, and is not related to any personal circumstance. The illegality of sexual harassment is based on
the very form of the action, i.e. verbal, non-verbal or physical abuse, and its effects, which violate the
victimbés right to personal dignity.

In conclusion, we would like to point out that special measures for ensuring equality in employment
and work do not constitute a violation of the prohibition of discrimination if they fulfil the statutory
criteria. Such measures are particularly characteristic for this area, and are regularly implemented
nationally as part of the active employment policy. More information on special measures for ensuring

69 Decision of the Higher Labour and Social Court, ref. no. Pdp 898/2017, from 8 March 2018
70 Judgment of the Court of the Justice of the European Union from 17 July 2008, case C-303/06
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equality, as well as on the practice of public authorities in Slovenia, can be found in Chapter 3.4 Special
measures for ensuring equality.

ADVOCATE®S HISGHLI GHT

Article 5 of the Council Directive 2000/78/EC states that in order to guarantee compliance with the
principle of equal treatment in relation to persons with disabilities, reasonable accommodation shall
be provided in the workplace. This means that employers shall take appropriate measures, where
needed in a particular case, to enable a person with a disability to have access to, participate in, or
advance in employment, or to undergo training, unless such measures would impose a disproportionate
burden on the employer. Substantively similar provisions are also included in Article 2 and 27 of the
Convention on the Rights of Persons with Disabilities and Article 2 of the Equalisation of Opportunities
for Persons with Disabilities Act in connection with Articles 13 and 14 of the Vocational Rehabilitation
and Employment of Persons with Disabilities Act.

Appropriate accommodations in the workplace can vary depending on the specific case, and can include
anything from material measures, such as installation of ramps, construction of toilet facilities for persons
with disabilities, and ergonomic accommodations of the workplace, to organisation measures, such as
shorter working hours and accommodation of training. In recent years, case law of the Court of Justice
of the European Union and the European Court of Human Rights states that denial of appropriate
accommodation constitutes discrimination, basing their decisions on Article 2, paragraph 3, of the
Convention on the Rights of Persons with Disabilities, which represents the only binding act that
explicitly defines the violation of the obligation to provide appropriate accommodation as discrimination
based on disability.

4.4 Harassment and bullying 7 related but different occurrences

Here, we emphasise the need to distinguish between harassment and bullying. In 2018, the

Advocate responded to questions of the Human Rights Ombudsman regarding examined cases of

bullying and the relevant findings, and has also cooperated in this area in preparing the responses of

the Ministry of Labour, Family, Social Affairs and Equal Opportunities for the Ombudsman. In both

cases, the Advocate explained that bullying, as defined by Article 7, paragraph 4, of ERA T i.e. is any

repeated or systematic objectionable or clearly negative and offensive treatment or behaviour directed

at individual workers at the workplace or in connection with work 1 by itself and under the provisions of

PADA does not fall withi n \iokaton dithe/poobitdtioneobvarioysformsa di ct i on
discrimination does not represent the necessary condition of bullying.

Harassment is any undesired behaviour associated with any personal circumstance with the effect or
intent of adversely affecting the dignity of a person or of creating an intimidating, hateful, degrading,
shaming or insulting environment.

Furthermore, the Advocate stressed the important difference in the element of time. While bullying
represents repeated or systematic wrongful conduct, there is no such requirement for harassment or
sexual harassment, meaning that the existence of violation of the prohibition of these forms of
discrimination can be determined with a one-off (wrongful) conduct of the perpetrator. The listed
normative differences do not mean that the Advocate can not act in cases of alleged bullying 7 the
Advocate can act in cases where alleged bullying includes elements of harassment. This means that
the perpetratords conduct is based on a victimbs spec

Based on the cases received in 2017 and 2018, where persons contacted the Advocate regarding
alleged bullying, and on the basis of the above-mentioned cooperation with other public authorities, we
highlight the following findings:

1 Persons who allege bullying and contact the Advocate in most cases do not know the (legal)
meaning of discrimination. These persons allege bullying and unfavourable, unequal or
ot herwise unjust treatment; however, conduct of a
personal circumstance or other elements of discrimination. This does not mean that alleged
conduct is not illegal; however, it does mean that investigation of such cases falls outside the
statutory powers of the Advocate. Such cases indicate a need for a more intensive
awareness-raising for workers and the general public on the definition of work-related
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discrimination, how it differs from bullying and unjustified unequal treatment, and the protection
against discrimination options provided by the Advocate.

1 Both bullying and harassment at work represent an unacceptable violation of dignity and
psychological and physical integrity of employees. However, it is necessary to distinguish the
perpetrator éds r e athabrepseseatithd trigger fori such wnacceptable conduct.
Bullying generally ar i ses from i nappropriate wor k organi
competences, unclear management and excessive workload”, or disputes between workers
based on personal interests of the perpetrators (e.g. jealousy, economic interests, desire to
demonstrate power).”2 On the other hand, reasons for harassment (and discrimination in
general) are most often found in stereotypes and prejudices that individuals express in the form
of mental judgements based on generalisation of incorrect, misleading or incomplete information
as intolerance or hostility towards a person or group of persons with a specific protected
personal circumstance. Differentiating and separately addressing the reasons and motives for
bullying and discrimination is therefore crucial, especially from the perspective of preventive
action, which must be at the core of the fight against both forms of psychosocial risk, and for
which an employer has a legal obligation and is liable for damages.” Because preventive action
is primarily focused on the reasons of unacceptable conduct, training in the prevention of
harassment at work must include awareness-raising on discrimination, breaking down
prejudices and stereotypes, promotion of positive effects of diversity in the workplace, and
connecting employers with national and civil society entities that work in the area of protection
against discrimination.

1 Despite the above differences, bullying and harassment can in practice occur concurrently or
mutually connected. For example, bullying can include specific elements of harassment
(specific unwanted conduct in a systemat i ¢ pattern ar e based on t h
circumstances), while harassment in a repeating pattern can reach the time standard of bullying,
with the discriminatory conduct representing the trigger or first stage of bullying. Particularly in
latter cases, it is essential that victims (and employers) are aware of the difference between
harassment and bullying, as well as the possible ways to take action, as victims can turn to the
employer and/or competent institutions at the first occurrence of unacceptable conduct.

Overview: Key differences between harassment and bullying

HARASSMENT BULLYING

Intolerance and/or hostility Inappropriate work and organisational

Reason / )

motive based on stereotypes and processes, excessive workload, personal
social prejudices reasons

DLTETE f one-off or multiple Recurring or systematic

conduct

Personal

circumstance | Always present Not necessary a condition

of victim

4.5 Discrimination related to work through the prism of the National Action Plan of the
Republic of Slovenia on Business and Human Rights

"“"Brel ko, D. (20@p8)hifiMobbhnbastveno nHR&MII{)e62i6463del ovnem me :
2P et r,dleksandra K. (2014) Problem razlikovanja diskriminacije i zlostavljanja na radu u pravnoj teoriji i praksi

Republike Srbije, Pravni vjesnik 30(2), 771 85, 81.

73 In accordance with Article 47, paragraph 1, of ERA and Article 24 of the Health and Safety at Work Act, employers

are obligated to adopt appropriate measures to protect workers from sexual and other harassment or bullying in the

workplace. If the employer fails to fulfil this obligation, it is liable to provide damages to the victim in accordance

with Article 8 of ERA in the event of violation of the prohibition of discrimination or workplace bullying.
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In June 2011, the United Nations Human Rights Council unanimously approved the Guiding Principles

on Business and Human Rights”4, which were prepared by the former UN Special Representative of the
Secretary-General on human rights and transnational corporations, John Ruggie. The Guiding

Principles have a three-pillar structure, which forms a way for countries and companies to enforce

internationally recognised human rights; the first pirthegpmotechtonc o mpass
of human rights, the second the responsibility of companies to respect human rights, and the third the

access of victims of human rights violations perpetrated by companies to appropriate judicial and non-

judicial mechanisms. Although the Guiding Principle do not provide precise, pre-defined solutions for

complete elimination of impunity of business entities in their human rights violations, they do, however,

help businesses in adopting more responsible business decisions and policies.”™

On 8 November 2018, the Government adopted the National Action Plan of the Republic of Slovenia for

the Respect of Human Rights in Business (NAP)76, which in many parts touches upon the Advocat e 6 s
area of activity, as the prevention of discrimination and inequality, and the promotion of equal
opportunities, was given top priority in Slovenia on the basis of findings of the document drafting
process.”” The Advocate welcomes this priority, as some studies conducted in recent years attest to the

need for protection against discrimination i especially regarding work and employment i despite the
absence of accurate and up-to-d at e nati onal data. Thus, the Advocat et
of discrimination in Slovenia showed that as many as 48% of respondents who said they were
discriminated against within the last 12 months (17% of all respondents) were discriminated in the area

of work and employment.”® These results almost completely match the results of the sixth European
Working Conditions Survey, conducted two years before our study, in which 7% of all employed
respondents in Slovenia replied that they were discriminated against in the workplace.”™

Within the framework of providing effective and appropriate non-judicial complaint mechanisms, as part
of the comprehensive assistance system for business violations, NAP gives special attention to the
Advocate, highlighting the Advocate as one of the key agents in the area of protection against
discrimination within the sphere of respect for human rights in business. However, here we have to point
out certain shortcomings of NAP, in terms (in)adequately consideration of the scope of the fight
against work-related discrimination and the planning of appropriate measures. The Advocate was invited
to cooperate in the NAP drafting process. At the end of January, the Advocate submitted its comments
and notes to the Ministry of Foreign Affairs, which coordinated the process. Below, we present the
Advocated6 s contri butions and key reasons for them:

1 It was proposed that the key steps for further development of regulation and promotion of
enforcement of human rights in business include strengthening of the Advocate as an
independent and autonomous state body for protection against discrimination, which i
unlike the Ombudsman 7 has the power to investigate discrimination complaints not only in
the public, but also in the private sector. In fact, the European Commission against Racism
and Intolerance recommended that Slovenia provides suitable conditions for effective
functioning of the independent state body for protection against discrimination.&°

1 Inview of the specific highlighted personal circumstances that are prohibited as grounds for
discrimination, NAP emphasises only the provision of equal opportunities for women and men,
and employment and work of persons with disabilities, among the problem areas and related

74 Available at:
http://www.mzz.gov.si/fileadmin/pageuploads/foto/1312/SMERNICE_OZN_za_spostovanje_clovekovih pravic v
gospodarstvu.pdf

75 E.g. Deva, Surya (2012), Guiding Principles on Business and Human Rights: Implications for Companies,
European Company Law 9(2), 101i 109

76 National Action Plan for the Respect of Human Rights in Business (NAP), adopted on 8 November 2018. Available
at: http://www.mzz.gov.si/fileadmin/pageuploads/foto/0114/NAN_za_spostovanje cp_v_gospodarstvu.pdf.

77 Prav tam, p. 6.

78 Regular Annual Report of the Advocate of the Principle of Equality for 2017, p. 5

79 Eurofound, Sixth European Working Conditions Survey (EWCS), 2015.

80 European Commission against Racism and Intolerance Report on Slovenia (fourth monitoring cycle), adopted on
17 June 2014, p. 17. As an independent state body for protection against discrimination has not yet been established
when the report was released, ECRI also recommended that Slovenian establishes such a body and provides it
with adequate human and financial resources for its operation.
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measures. While the Advocate agrees that both areas are extremely important within the
context of combatting work-related discrimination, the Advocate proposed that the text of the
document includes the legal definition of discrimination as defined by PADA, which is
not limited in terms of personal circumstances. In fact, the need for a wider definition of
discrimination from the perspective of personal circumstances is justified by some studies.

The Eurofound®s 2015 European Working Condition

employees, when asked about a personal circumstance that was grounds for work-related
discrimination against them in the last 12 months, highlighted age (3.9%), gender (1.6%),
disability (1.5%), ethnicity (1.2%), race, ethnic background or skin colour (0.9%), religious
affiliation (0.8%), and sexual orientation (0.2%).81 The 2015 Special Eurobarometer also
shows different reasons for discrimination. Among the personal circumstances that could
negatively influence employment in the event of equal job candidates, respondents in Slovenia
highlighted age (62%), disability (58%), gender (39%), skin colour and ethnic affiliation (29%),
sexual orientation (28%), expression of religious belief (27%), and gender identity (26%).82

Furthermore, it was proposed that the document explicitly defines and emphasises the
concepts of harassment and sexual harassment as special forms of discrimination in
the workplace. NAP does mention the above forms of discrimination within the framework of
measures for the prevention of bullying in the workplace, and partially within the framework of
measures for ensuring equal opportunities for women and men, and ensuring health and
safety at work. Based on its own experience, the Advocate assesses that the concept of
harassment is not well known in the general public, and should be clearly distinguished from
bullying, for the purpose of forming more effective prevention strategies and assistance for
victims; therefore, it requires explicit explanation and consideration.

The study on harassment and sexual harassment at the workplace, published in 2018 for the
European Parliament by the European Commission®, shows that the incidence of sexual
harassment and harassment is relatively low in Slovenia i 0.7% of employees (0.1% of men
and 1.3% of women) responded that they were the victim of sexual harassment within the last
12 months, and 5.5% of employees responded that they were the victim of bullying or
harassment®* (4.5% of men and 6.7% of women). These results most likely do not present the

real situation, as explained by Edaflsarfey stated 6 s

that in Slovenia employees rarely report harassment and sexual harassment due to the fear
of victimisation by the employer and loss of employment.85 Furthermore, the study attributes
the very low reporting rate for these forms of discrimination to the lack of social sanctions,
which is the result of lack of awareness in society, leading to acceptance and indifference
about these forms of negative conduct. Such acceptance and indifference is particularly
characteristics for (former) transitional countries, which also include Slovenia, resulting in

2015

acceptance of har assment and sexual? Tha stag alsme n t as

categories Slovenia among the countries where policies and procedures for the prevention
and investigation of violence and harassment are still under development, and have been
implemented by a small percentage of companies.®8’

Based on the above two indents, the Advocate proposed for the wider area of work-related
discrimination to be included in planned measures, with three highlighted priorities,
specifically improved informing and awareness-raising activities regarding the rights, with the

8lignjatovi I , Miroljub and Kanjuo Mrlela, Aleksandra (2017) Seco
in  Slovenia, University of Ljubllana, Faculty of Social Sciences, p. 13. Available at:
http://www.osha.mddsz.gov.si/resources/files/pic/IGNJATOVI KANJUO MRELA Drugo_poroilo_o_psihosocialni

h_tveganjih 27.10.2017.pdf.

82 Special Eurobarometer 437: Discrimination in the EU in 2015, Report, p. 80. Available at:
http://www.equineteurope.org/IMG/pdf/ebs 437 en.pdf

83 Directorate General for Internal Policies, Policy Department foostitutiddal Affais £018)06
Bullying and sexual harassment at the workplace, in public spaces, and in political life in the EU, Study, p. 73.

Available

at:

http://www.europarl.europa.eu/RegData/etudes/STUD/2018/604949/IPOL STU(2018)604949 EN.pdf.

84 The study explains that, in the case of Slovenia, the concept of bullying/harassment includes cases that the
Slovenian legislation defines either as harassment or as bullying. Prav tam, p. 72.

85 Prav tam, pp. 197 20.

86 Prav tam, p. 50

87 Prav tam, pp. 541 55.
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emphasis on training activities for employers and employees, provision of appropriate
conditions for systematic and comprehensive investigation of specific cases of discrimination
in the workplace, and reinforcement of the Labour Inspectorate of the Republic of Slovenia as
the inspection and sole offence authority, responsible for imposing fines in this area.

ADVOCATEO®GS HNSGHLI G

The listed proposals for amendment of NAP draft were unfortunately not adopted, which the Advocate
explained at the presentation of NAP at the 21st session of the Inter-ministerial Workgroup for Human
Rights, held on 12 December 2018. After the Advocate once again provided the comments and
highlighted the substantive shortcoming of the document in the area of discrimination, MFA included the
Advocate in the Contact Group for Monitoring NAP Implementation.

46 Advocatebs compl eted heackadfwarkire ef forts i

At the end of 2018, the Advocate began more intensely establishing cooperation with private-sector
entities. Based on investigated discrimination complaints, where violations were committed by
companies, it became apparent in several cases that violations occur due to lack of awareness on the
side of employers, who, after receiving our official clarifications and recommendation, ceased their
violations without any further procedure. In establishing cooperation with the private sector, the
Advocate promotes priority application of preventive measures of awareness-raising, identification
and promotion of best practices and measures for the promotion of equality, which cover various
personal circumstances, and which some companies have already implemented, while such
programmes are also promoted by public institutions and state co-financing programmes.

On 18 April 2018 in Ljubljana, the Advocate organisedar ound t abl e di scussi
Human Ri ght s i ByoBanisingrihe svem, the Advocate wanted to draw attention to the
United Nations guidelines on respect for human rights in business and the systematic arrangement of
monitoring the respect for human rights in business in Slovenia. In the introductory address, the host
of the round table discussion, Miha Lobnik, Head of the Institute, Advocate of the Principle of
Equality, presented the activities of the new independent state body for the prevention of discrimination
and promotion of equality, and explained how the UN guidelines relate to his work. A special guest
welcomed the participants at the event, Human Rights Ambassador in the Netherlands, Kees Vaan
Baar, who explained that the Netherlands has a national plan, which represents the foundation for
constant dialogue with non-governmental organisations, companies, and other stakeholders. He
emphasised that the adoption of the national plan contributed to an improved and increased care and
awareness of companies on these issues.

Later, various speakers presented their positions on the discussed topic. DrMe | i t a Gabr i
that as a member of the EU and UN we are committed to the respect of guidelines of these organisations,
particularly in the area of human rights. She explained that, when drafting NAP, they considered the
guidelines of other countries and researched the best practices of those countries that have already
adopted an action plan. Igor Knez (Chamber of Commerce and Industry of Slovenia) believed that there
is a high level of understanding of universal human rights in Slovenia; however, this does not mean
there is no room for improvement. He emphasised that more needs to be done in awareness-raising
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and implementation of best practices from abroad. Dr.Jernej Let nar Lerni | (Faculty o

European Studies) emphasised that Slovenia, considering the regions where it is located, is very
advanced in the respect for human rights in business. However, he believes that the respect for human
rights in the private sector generally exists only at the level of principle, as UN guidelines are not legally
binding. According to him, the Slovenian Constitution imposes an obligation on companies to respect

human rights, which is also important when Slovenian companies employ wor ker s abr oad.
Kuglan (Ekvilib Institute) highl i gh tfieahciaDand diverdity v e

information as the legal framework that resulted in a significant change; according to him, before this
directive was adopted, companies only stated in their reports that they respect human rights and do not
detect any violations. At the event, the panellists called for equal treatment of each individual and
emphasised the importance of equality bodies, which must be given independence and autonomy. They
agreed that Sl ovenia is too hesitant when it
obligations to respect human rights.
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So far, the Advocate also provided counselling and recommendations for companies, primarily in
the area of employment; however, as has been shown in practice, private-sector employers either do
not know about the Advocate and the range of services its provides, or believe that the Advocate
primarily investigates specific discrimination complaints. The Advocate therefore assesses that a wider
awareness-raising campaign will be required in the future, presenting to companies the possibilities
for cooperating with the institution and the possible ways to prevent discrimination, which will have a
preventive effect of reducing violations, primarily in the area of employment and employee
management.

As a special form or strategy of discrimination prevention, we highlight diversity management in
employment and work, which means managing differences between employees based on their
personal circumstances, as well as promoting the understanding of the advantages of a diverse
workforce. Slovenia does not have a comprehensive and coherent strategy in this area; however, there
are some relevant project for the promotion of diversity management, such as the Diversity Charter of
Slovenia®, which was founded in 2017 as part of the EU Platform of Diversity Charters. In Slovenia,
there are already several good practices in place to promote diversity in the workplace, in the form of
various certificates and recognitions awarded by public institutions, local communities and private
entities.® Nevertheless, the Advocate assesses that this area requires further attention in the future, as
data shows that a large segment of public is still not fond of the promotion of diversity in the workplace.
The 2015 Special Eurobarometer has shown the following in Slovenia:

- 66% of respondents support employer and worker training in the area of diversity (EU = 80%).

- 65% of respondents support monitoring of employment procedures in order to provide equal
opportunities to persons affiliated with groups that are at risk of discrimination, and are equally
qualified as other candidates (EU = 77%).

- 57% of respondents support monitoring workforce compositions in order to assess workplace
representation of groups that are at risk of discrimination (EU = 69%).

Public support for measures for ensuring diversity in Slovenia is therefore significantly below

the EU average, and has fallen almost 10% between 2012 and 2015. However, when asked whether

the promotion of diversity in the workplace, based on specific personal circumstance, is suitable

in Slovenia, the respondentsé answers were much more in |
shows the percenta®e of fAyesod answers).

Table: Number of respondents who believe that promoting diversity in the workplace in relation

to specific personal circumstances i s appropriate in
Age | Gender Ethnic Religion Disability Age Sexual Gender
(<30 affiliation or belief (>50 orientation identity
years) years)
SI 59 54 50 49 42 47 35 31
EU 58 58 50 49 49 47 42 33
88 https://www.raznolikost.eu/
89 E.g. certificate Include.all, whi ch i s awar ded b yonbbfiSlevenidsince g0a7 te highlight soci at i

companies with a special attitude to diversity and balance in employment and work; Family-Friendly Enterprise
Certificate, which is awarded by the Ekvilib Institute since 2007 to highlight companies that provide employees with
reconciliation of professional and family life; certificate Older Worker-Friendly Company, which was in 2018
awarded to eleven companies for the first time by the Public Scholarship, Development, Disability and Maintenance
Fund of the Republic of Slovenia in cooperation with newspaper Dnevnik, highlighting companies that have an
above-average employment of elderly workers and ensure their personal growth and development; Disabled-
Friendly Company, a special certificate for employers for their good practices in employing persons with
disabilities, awarded since 2017 by MLFSAEO; Certificate LGBTIQ+-Friendly, awarded by the Municipality of
Ljubljana in cooperation with non-governmental organisatons, Legebi tra, GKUC, and
employers make a commitment that their organisation provides an inclusive and sensitive environment for LGBTIQ+
workers etc.

% Prav tam, p. 86
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